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1 Terms of reference
At the 12th Annual Meeting of the Asia Pacific Forum of National Human Rights Institutions (‘APF’) held in September 2007, Forum Councillors adopted a reference on Human Rights, Corporate Accountability and Government Responsibility for the consideration of the APF’s Advisory Council of Jurists (ACJ).
The terms of reference adopted by the Forum Council included:

· What is the basis for attributing human rights responsibilities to transnational corporations under international human rights law? 

· What are the obligations of a State to regulate transnational corporations with regard to human rights violations within its territorial jurisdiction?

· What are the obligations of a State to regulate transnational corporations with regard to human rights violations occurring outside its territorial jurisdiction?

· How useful is the concept of corporate complicity in international crimes to protect human rights?

· What jurisdictional barriers exist in enforcing human rights obligations against corporations? 

In addition, the ACJ was asked to consider and make recommendations on the role national human rights institutions (‘NHRIs’) might play in their engagement with States and with transnational corporations (‘TNCs’).

2 Why Corporate Accountability?
According to the 2002 World Investment Report of the United Nations Conference on Trade and Development (UNCTAD), 29 of the 100 largest economies in the world were TNCs.  Others have estimated the figure to be as high as 51 of the top 100.

In the same 2002 report, UNCTAD estimated that there were approximately 65,000 TNCs with 850,000 foreign affiliates and 54 million employees.  Their sales, of approximately US$19 trillion, represented approximately 11 per cent of the world’s combined gross domestic product.

By 2007, the estimated number of TNCs had grown to 78,000.  Foreign direct investment continued to grow and was estimated to be approximately US$12 trillion, the largest figure since 2000.  Flows of foreign investment to the APF region, including West Asia, South Asia, East Asia, and South-East Asia, were at record levels.

With such economic power, it is clear that the activities of TNCs can have far-reaching social and political consequences, particularly in States with poor governance and limited institutional capacity to formulate, implement and enforce relevant laws and regulations.

Whether the involvement of a TNC in such countries is positive or negative depends both on the specific host-country situation and the attitude of the TNC. 

There is, however, no doubt that there are significant positive social and political impacts associated with the activities of TNCs.  As then United Nations Secretary General Kofi Annan stated:

"It is the absence of broad-based business activity, not its presence that condemns much of humanity to suffering”.

However, negative social and political impacts have also been observed.  Often, but not confined to the operations of TNCs in emerging economies, a correlation exists between human rights violations and weak governance.  The correlation is recognised in the report of the United Nations Secretary General’s Special Representative on Human Rights and Transnational Corporations and other Business Enterprises (UNSR-TC), Mr John Ruggie, where he states:
“There is clearly a negative symbiosis between the worst corporate-related human rights abuses and host countries that are characterized by a combination of relatively low national income, current or recent conflict exposure, and weak or corrupt governance . . .”.

Among various concerns, labour standards and occupational health and safety rank highly.  For example, governments in developing countries have at times sought to entice TNCs on the basis of a cheap and unregulated labour market.  However, many other issues arise.  With regard to the extractive industry (mining, oil and gas), political problems have arisen from disputes over the distribution of the resource revenues and alleged or proven corrupt practices of governments, functionaries and TNCs themselves.  In some cases, social unrest and armed conflict have occurred as different groups seek to benefit from wealth generated by the exploitation of natural resources.  In some cases, the mere presence of a TNC may support or strengthen an existing political order associated with human rights abuses.  

In bringing down his first interim report in 2006, the UNSR-TC sought to determine whether a pattern of abuse could be discerned by examining recent reports of abuse.  His findings were detailed as follows:

“The extractive sector utterly dominates this sample of reported abuses with two thirds of the total. The food and beverages industry is a distant second, followed by apparel and footwear and the information and communication technology sector. The extractive industries also account for most allegations of the worst abuses, up to and including complicity in crimes against humanity. These are typically for acts committed by public and private security forces protecting company assets and property; large-scale corruption; violations of labour rights; and a broad array of abuses in relation to local communities, especially indigenous people.

The food and beverages industry’s chief challenges tend to concern questions of land tenure and water coupled with labour rights. Abuses of labour rights also constitute the core issue in apparel and footwear. In both sectors the labour rights issues tend to involve supply chains.  In information and communications technology the emerging concern is infringements on freedom of expression and privacy rights, with possible additional adverse consequences for the right to life, liberty, and security of the person.”


Human Rights Defenders

Prominent human rights groups have sought to draw attention to the plight of human rights defenders who are often at the forefront in seeking to monitor, mitigate or obtain redress for human rights violations committed by TNCs.   

The reports of the UN Special Representative on Human Rights Defenders (UNSR-HRD) document the types of human rights abuses against human rights defenders.  These include: physical attacks and intimidation; torture; murder / assassination; sexual abuse and harassment; violation of the right to peaceful assembly; and arbitrary arrest and preventive detention.

Human rights defenders working in the area of indigenous rights, labour rights, and certain economic, social and cultural rights, are particularly at risk because these areas frequently overlap with the more contentious activities of TNCs.  In addition to these groups, the vulnerability of women human rights defenders as a broad category should be acknowledged.  Reports of the UNSR-HRD document alleged threats and attacks against women defenders occurring in all regions of the world, including in member countries of the APF such as India, Indonesia, Malaysia, Nepal and the Philippines.
3 Current Approaches to Regulation
Notwithstanding various attempts, there is yet to be a definitive statement at international law circumscribing the responsibility of TNCs with regard to human rights.

The most ambitious attempt to date was the development of “United Nations Norms”, which purported to set out a comprehensive list of the human rights obligations of companies.  Drawn from existing human rights instruments, the 23 articles set out human rights principles in areas ranging from international criminal and humanitarian law; civil, political, economic, social and cultural rights; to consumer protection and environmental practices.

While the Norms were developed by the United Nations Sub-Commission on the Promotion and Protection of Human Rights, and were approved by it on 13 August 2003, they have not been formally adopted by either the former United Nations Commission on Human Rights or the United Nations Human Rights Council.  In fact, in its resolution 2004/116 of 20 April 2004, the former Commission expressed the view that the United Nations Norms, while containing “useful elements and ideas”, had no legal standing.  The view arises, at least in part, from the contention, expressed in Article 1, that: 

“. . . Within their respective spheres of activity and influence, transnational corporations and other business enterprises have the obligation to promote, secure the fulfilment of, respect, ensure respect of and protect human rights recognized in international as well as national law, including the rights and interests of indigenous peoples and other vulnerable groups.”
While few would argue that TNCs have an obligation to respect (and promote), the inclusion of obligations to ‘secure fulfilment of’, ‘ensure respect of’ and ‘protect’ human rights goes beyond the scope of existing international human rights law.

The Norms have however been recognised as being particularly useful in highlighting best practice and providing a benchmark against which national legislation can be assessed.

With the failure of the United Nations Norms to engender a consensus at the international level, States, business enterprises and civil society have continued to develop various voluntary guidelines and principles on an adhoc basis.  
4 Existing Guidelines and Principles
Voluntary Codes have been developed by industry, governments and international organisations, at times collectively, to encourage corporations or particular industry sectors, to comply with human rights.  In the last few decades, a plethora of initiatives have been developed to provide guidance to government and business.  Voluntary Codes represent the largest set of initiatives with regard to the regulation of corporate behaviour.  Amongst others these include: 
· ILO Tripartite Declaration of Principles Concerning Multinational Enterprises and Social Policy (1977);
· ILO Declaration on Fundamental Principles and Rights at Work (1998);
· OECD Guidelines for Multinational Enterprises (2000);
· United Nations Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises (2003);
· United Nations Global Compact (2000);
· Kimberley Process Certification Scheme (2000);
· Extractive Industries Transparency Initiative (2002);
· Voluntary Principles on Security and Human Rights (2007); and
· Equator Principles (2006).

Together, the measures outlined above represent a growing consensus on the need for TNCs to operate in an ethical and sustainable manner.  They also demonstrate recognition by the business community that it carries a greater responsibility than merely returning value to shareholders.
There is no question that as industries become aware of sector specific problems, more progressive members are developing initiatives to address them.  Such initiatives are valuable in addressing issues that are unlikely to attract broader governmental regulation, and in some cases serve to expand awareness of human rights issues in other areas and in other sectors.  

However, such initiatives have their weaknesses:
· they are often both sector and issue specific, and thus limited in their application;
· they tend to be informed by internationally agreed human rights standards, but may create their own interpretation based on what is both commercially and politically expedient.  In some cases this may enhance, but may also narrow, the obligations that can already be said to exist;
· they are often developed and implemented by more enlightened enterprises, while the worst offenders continue unabated; and
· (aligned to the previous point) there is no formal compliance mechanism and such instruments rely primarily on good will and the fear of negative publicity.

At the domestic level, initiatives to regulate TNCs with regard to human rights violations have focussed on:
· Civil Regulation, (which could impose broad obligations with regard to human rights and labour standards, environmental protection, anti-discrimination and consumer protection.  Draft codes are currently before a number of parliaments);
· Civil litigation, (most cases in this regard have been brought pursuant to the Alien Tort Claims Act in the United States.  The Act is discussed further below).

5 TNCs and Human Rights Responsibilities under International Human Rights Law
International human rights law places a clear obligation on States to promote and protect human rights.  This duty to protect relates not just to protection from violations by the State, but also to violations by any person or entity within the State.  

International human rights law also places duties on individuals and others in society, to respect human rights.

While some commentators, and many civil society actors, support the view that TNCs should also be responsible to protect and ensure the realisation of human rights, the predominant view is that that obligation to protect rests with the State, while business is required to respect human rights.  

Specific requirements for preventing or responding to violations of human rights emerge from international human rights treaties and from the interpretive statements and jurisprudence of international human rights bodies. 

5.1 Obligations to Legislate
Article 2(2) of the ICCPR requires that States Parties take steps to adopt domestic legislation or other measures to give effect to the rights protected in the Covenant:

Where not already provided for by existing legislative or other measures, each State Party to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional processes and within the provisions of the present Covenant, to adopt such laws or other measures as may be necessary to give effect to the rights recognised in the present Covenant.

Whether legislation should include extra-territorial jurisdiction and concepts of corporate complicity is open to question.  

With regard to the former, the United Nations Human Rights Committee believes that States should assist each other to bring to justice persons suspected of having committed acts in violation of the Covenant that are punishable under domestic or international law, however what is required in this regard is unspecified.  

With regard to the latter, no rules yet exist that specify when a company may be found complicit in human rights violations committed by others.  Different branches of law: public international law; domestic criminal law; tort law; contract law; consumer law or company law, apply different tests.  However the application of principles of complicity has the potential to increase greatly the liability of TNCs by punishing indirect involvement in the commission of an offence.  A particular benefit in this regard is that liability may also encompass offences that a company is incapable of committing in its own right, for example, while a corporation cannot generally commit a sexual offence such as rape, a corporation may be complicit in such an offence.

5.2 Provision of Remedies
Article 2(3) of the ICCPR requires States Parties to provide remedies for violations of Covenant rights:

Each State party to the present Covenant undertakes:

(a) To ensure that any person whose rights or freedoms as herein recognised are violated shall have an effective remedy, notwithstanding that the violation has been committed by persons acting in an official capacity;

(b) To ensure than any person claiming such a remedy shall have his right thereto determined by competent judicial, administrative or legislative authorities, or by any other competent authority provided for by the legal system of the State, and to develop the possibilities of judicial remedy;

(c) To ensure that the competent authorities shall enforce such remedies when granted.

In certain circumstances there may be an additional obligation to act where a known threat exists.  Indeed, a State may be considered in breach of its duties under the ICCPR in circumstances where it knew or ought to have known of a real and immediate threat to the life of an identified individual.

In general, the obligations of the State have been circumscribed by a due diligence test.  The United Nations Human Rights Committee refers to a state failing to meets its obligations in situations where it fails to exercise due diligence to prevent, punish, investigate or redress the harm caused by such acts by private persons or entities. 

5.3 Barriers to Enforcing Human Rights Obligations Against TNCs
Major barriers to the prosecution of corporations include: 

· Separate Legal Personality: corporation are endowed with a separate legal personality from its members or shareholders, and managers or directors. With regard to TNCs operating through subsidiary companies in various companies, they are able to quarantine both risk and responsibility in a subsidiary company;
· Limited Liability: a limited liability structure protects the personal assets of investors and managers but also limits the incentive for owners to monitor the risk management of the company.  
· Corporate Structure:  Where corporations are organised in a group structure, the company can reduce the exposure of its assets by establishing a subsidiary with responsibility for high risk operations that has limited liability.  It thereby effectively quarantines the parent company's assets from liability for the high risk operations.  In many cases, these subsidiaries are undercapitalised to further reduce the exposure of the parent companies assets.

6 Meeting with the ACJ
This paper summarises key issues raised in the ACJ terms of reference on Human Rights, Corporate Accountability and Government Responsibility.

It provides background information for Members and other stakeholders, who have been invited to meet with the ACJ on the afternoon of Monday 28 July 2008 to raise any issues they think the ACJ should consider in the context of this reference.  It also provides background information to all registered participants of the APF Conference.   

For its part, the ACJ would be particularly interested to hear about any existing or proposed programs of activity undertaken by members.

Should you wish to meeting with the Jurist on the afternoon of Monday 28 July, please contact the APF Secretariat at gregheesom@asiapacificform.net.











































































































































































































































� This paper summarises key issues raised in a more extensive background paper prepared for the APF’s Advisory Council of Jurists consideration of a reference on Human Rights and Corporate Accountability. 
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