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1 Introduction

The Universal Declaration of Human Rights ('UDHR') was adopted by the United Nations General Assembly on 10 December 1948
.  This year marks its 60th anniversary.  Although the UDHR was not originally adopted as a legally binding instrument, it has over time been widely accepted as the fundamental norm of human rights that everyone should respect and protect.  It is regarded as the touchstone of modern human rights and Article 1 states that,


'All human beings are born free and equal in dignity and rights.  They are endowed with reason and conscience and should act towards one another in the spirit of brotherhood.'

Article 2 asserts a fundamental principle of international human rights law which is the principle of equality and non discrimination.  Further articles spell out basic civil, political, economic, social and cultural rights that everyone should enjoy.  Individual rights and freedoms are then balanced with that of society as a whole.  Article 29(2) states that in the exercise of one's rights and freedoms, everyone is subject to permissible limitations.

This paper is intended to provide some background to the meaning and effect of Article 29(2).  Topics covered include an outline of the international and regional human rights framework, the meaning and effect of the terms in Article 29(2), basic principles governing such limitations and recommendations to national human rights institutions ('NHRIs') in relation to permissible limitations of rights and freedoms under Article 29(2).
2 An outline of the international and regional human rights framework
At the end of the Second World War, the international community reeled from the atrocities of war.  The promotion and protection of human rights was seen as an essential part of the work of the new United Nations.  The Commission on Human Rights drafted the UDHR which sets forth the general principles and standards of human rights which was adopted by the General Assembly in 1948.  It then set about drafting the International Covenant of Human Rights which was to be a treaty to create legally binding obligations for states.  This single instrument based on the UDHR proved too difficult and in the end it drafted two separate covenants, one on civil and political rights and the other on economic, social and cultural rights.  The International Covenant on Civil and Political Rights ('ICCPR') and the International Covenant on Economic, Social and Cultural Rights ('ICESCR') were adopted by the General Assembly in 1966
 and are only binding on states which become party to them.  The UDHR, ICCPR and ICESCR are usually referred to as the International Bill of Human Rights.

At the World Conference on Human Rights in Vienna in 1993
, 171 states reaffirmed that the UDHR, 'constitutes a common standard of achievement for all peoples and all nations' and that, 'it is the duty of states, regardless of their political, economic and cultural systems to promote and protect human rights and fundamental freedoms'.

At the international level the United Nations system of human rights promotion and protection consists of a broad framework of the following:

· The International Bill of Human Rights (UDHR, ICCPR and ICESCR).

· Other United Nations Instruments establishing Treaty bodies, including the Convention on the Elimination of All Forms of Discrimination Against Women ('CEDAW'), Convention on the Rights of the Child ('CRC'), Convention on the Elimination of All Forms of Racial Discrimination ('CERD'), Convention Against Torture and Other Cruel, Inhuman and Degrading Treatment or Punishment ('CAT') and the Convention of the Rights of Persons with Disabilities ('CRPD').

By becoming parties to international treaties, states assume obligations and duties under international law to respect protect and fulfill human rights.  The obligation to respect means that states must refrain from interfering with or curtailing the enjoyment of human rights.  The obligation to protect requires states to protect individuals and groups against human rights abuses.  The obligation to fulfill means that states must take positive action to facilitate the enjoyment of basic human rights.

The new Human Rights Council of the United Nations has now established the following framework for its work:

· Universal Periodic Review ('UPR') - All United Nations member states will be reviewed on a periodic basis on their fulfillment of human rights obligations.  Each state will submit a report.  The working group doing the review will review the report and receive recommendations from the special procedures mechanism and human rights treaty bodies and information from NHRIs and non government organisations ('NGOs'). The final outcome of the UPR will be recommendations to be implemented primarily by the state.

· Special Procedures Mechanism - These are the mechanisms to address either specific country situations or thematic issues in all parts of the world.  Special procedures are either an individual (such as a Special Rapporteur) or a working group usually composed of five members (one from each region).
· Human Rights Advisory Committee - This Committee will provide expertise and advice and conduct substantive research on thematic issues of interest to the Human Rights Council at its request.  The Committee will establish interactions with states, NHRIs, NGOs and other civil society entities.

· Confidential Complaint Procedure - This procedure allows individuals and organisations to bring complaints about gross violations of human rights to the attention of the Human Rights Council.
At the regional level, the Asia Pacific region is the only major region in the world that has not adopted a regional human rights instrument and mechanism.  Europe has the European Convention on Human Rights and Fundamental Freedoms ('ECHR') and the European Court of Human Rights ('ECtHR').  The Organisation of American States has the American Convention on Human Rights and the Inter American Court of Human Rights.  The African Union has the African Charter on Human and Peoples' Rights and the African Court of Human and Peoples' Rights.  Sub regionally the Association of South East Asian Nations ('ASEAN') has recently developed a new ASEAN Charter which calls for the establishment of an ASEAN human rights body.  The Pacific Islands Forum is also exploring the establishment of a regional human rights mechanism.

The Asia Pacific Forum of National Human Rights Institutions ('APF') plays an important part in the framework of promoting and protecting human rights.  APF's members are NHRIs which are independent national bodies established by law to promote and protect human rights within their own states.  They are often the first bastion of human rights protection together with the national court system.

At the national level, the most effective way of enforcing international human rights law is for the state to transform the international human rights norms into domestic law.  Constitutions of states that incorporate fundamental rights and freedoms are a good starting point to establish their protection. Through ratification of international human rights treaties, states undertake to put into place domestic legislation that is compatible with their treaty obligations

3 The meaning and effect of the terms in Article 29(2) of the Universal Declaration of Human Rights (UDHR)
It must first be noted that the UDHR is a declaration of human rights that does not have the legal force of a treaty.  As such the effect of the UDHR is to be an ideal to which every individual and state shall strive to attain.  The ICCPR and ICESCR, based on the UDHR are the treaties which bind states.  States which are parties to these treaties are bound to give effect to the terms and to adjust their laws and practices to the agreed standards.

In order to achieve peace and harmony in society, certain rights and freedoms of individuals need to be balanced with the rights and freedoms of other individuals and society.  The UDHR sets out a list of basic human rights and fundamental freedoms and it also sets out in general terms the admissible limitations in Article 29(2).  More specific limitations are set out in the Articles 4 and 8 of ICESCR and Articles 4, 12(3), 14(1), 18(3), 19(3), 21 and 22(2) of ICCPR. 

The general principles governing the interpretation of limitations are set out in Articles 29(3) and 30 of the UDHR.  These Articles are to protect against destruction of any of the rights and freedoms set out in the UDHR.

Article 29(2) of the UDHR states that,


'In the exercise of his rights and freedoms, everyone shall be subject only to such limitations as are determined by law solely for the purpose of securing due recognition and respect for the rights and freedoms of others and of meeting the just requirements of morality, public order and the general welfare in a democratic society.'

We shall explore the following terms used in Article 29(2) for its meaning and effect:
· "as are determined by law"

· "securing due recognition and respect for the rights and freedoms of others"

· "meeting just requirements of morality"

· "public order"

· "general welfare"
· "democratic society"

In order to explore the terms, we shall be looking at various sources of information including the Siracusa Principles on the Limitation and Derogation provisions in the ICCPR ('Siracusa Principles')
, similar terms in the ECHR and comments from the United Nations Human Rights Committee.  The Siracusa Principles were developed by a panel of 31 international experts setting out uniform principles for interpretation of the limitation clauses contained in the ICCPR.  While they do not have the force of law, they offer important and authoritative guidance as to the meaning of the terms.  The ECHR was inspired by the UDHR and entered into force in 1953.  The ECtHR supervises the ECHR and its decisions are binding.  As such we have some case law that is extremely useful in assisting us to gain an understanding of the terms in Article 29(2) of the UDHR.

3.1 "as are determined by law"
To be lawful, a limitation must be imposed by law.  Democracy must have its foundation in respect for the law.  That law must be just; otherwise it would be interpreted as authorising states to impose any limitations they wished.  The law must disclose with sufficient certainty the extent of interference with the freedom and the reasons for it.  It should be precise and may not confer unfettered discretion on those charged with its execution. 

In The Sunday Times v United Kingdom (1979-80) 2EHRR 245, the ECtHR held that "law" includes common law as well as statutes and subordinate legislation and that to qualify as a "law", a norm must be adequately accessible and  "formulated with sufficient precision to enable a citizen to regulate his conduct". 
In Silver and others v United Kingdom (1983) 5EHRR 347 it was held that the term "prescribed by law" in Article 8 ECHR and the term "in accordance with the law" in Articles 9, 10 and 11 of the ECHR should be treated the same.  In Silver, the court made it clear that a law which "allows the exercise of unrestrained discretion in individual cases will not possess the essential characteristics of foreseeability and thus will not be a law for present purposes. The scope of the discretion must be indicated with reasonable certainty".

In Halford v United Kingdom (App. 20605/93), the ECtHR held that "in accordance with the law" does not only necessitate compliance with domestic law but also relates to the quality of that law and requires it to be compatible with the rule of law.  In this case of secret surveillance of communications by public authorities, the domestic law "must provide protection to the individual against arbitrary interference with Article 8 rights.  The domestic law must be sufficiently clear in its terms to give citizens an adequate indication as to the circumstances in and conditions on which public authorities are empowered to resort to any such secret measures".  As the domestic law did not provide adequate protection to Halford against interferences by the police on her right to respect for her private life, the interference was held not to be "in accordance with the law".

The Siracusa Principles
 promotes the following interpretative principles:
· No limitation on the exercise of human rights shall be made unless provided for by national law of general application which is consistent with the ICCPR and is in force at the time the limitation is applied.
· Laws imposing limitations on the exercise of human rights shall not be arbitrary or unreasonable.

· Legal rules limiting the exercise of human rights shall be clear and accessible to everyone.

· Adequate safeguards and effective remedies shall be provided by law against illegal or abusive imposition or application of limitations on human rights.
3.2 "securing due recognition and respect for the rights and freedoms of others"
This requires an investigation of whose rights may be impaired, what those rights are and the status of those rights relative to the freedom at stake.  The question is whether there is a recognised 'right or freedom' which requires protection to the extent of denying the freedom to others.  An individual's rights used to excess may mean the impairment of the rights of others and therefore a just balance has to be found.  States usually have laws concerning defamation, negligence, public meetings and processions in public places. 

We shall look at an example of how the 'just balance' is to be worked out under the ICCPR.  Article 12(3) ICCPR authorises the state to restrict rights under Article 12(1) (liberty of movement and freedom to choose residence) and Article 12(2) (freedom to leave any country, including one's own) only to protect national security, public order, public health or morals and the rights and freedoms of others.  The United Nations Human Rights Committee has commented
 that a restrictive measure or limitation must conform to requirements which include the following:

· The limitation is provided by law;

· The limitation must be necessary in a democratic country for the protection of national security, public order, public health or morals and  the rights and freedoms of others;

· The law has to establish the conditions under which the rights may be limited; 

· The limitation must not impair the essence of the right;

· The law must use precise criteria and may not confer unfettered discretion on those charged with their execution; and

· The limitation must conform to the principle of proportionality (the limitation must be proportionate to the interest to be protected).

The Committee provided examples where the above requirements were not met as in the case of an individual being prevented from leaving a state merely on the ground that he or she is the holder of "State secrets" and of an individual being prevented from travelling internally without a specific permit.

The Siracusa Principles
 promote the following interpretative principles:
· When a conflict exists between a right protected in the ICCPR and one which is not, recognition must be given to the fact that the ICCPR seeks to protect the most fundamental rights and freedoms.  In this context especial weight should be afforded to rights not subject to limitations in the ICCPR. 

· A limitation to a human right based upon the reputation of others shall not be used to protect the state and its officials from public opinion or criticism.  

3.3 "meeting just requirements of morality" 
The concept of morals derives from many social, philosophical and religious traditions.  Therefore limitations on the freedom to manifest a religion or belief for the purpose of protecting morals must be based on principles not deriving exclusively from a single tradition.
  Morality derives from conscience and ethics which relate to right and wrong.  The significance of morality in the ordering of human affairs is in the demand for a sense of responsibility and conscience.

The Siracusa Principles
 promote the following interpretative principles:
· Since public morality varies over time and from one culture to another, a state which invokes public morality as a ground for restricting human rights, while enjoying a certain margin of discretion, shall demonstrate that the limitation in question is essential to the maintenance of respect for the fundamental values of the community. 

· The margin of discretion left to states does not apply to the rule of non discrimination as defined in ICCPR.  

3.4 "public order"
Professor Manfred Nowak
 has stated that the meaning of public order "not only describes the absence of disorder but also covers, in addition to public safety and the prevention of crime, all those universally accepted fundamental principles, consistent with respect for human being, on which a democratic society is based".  Limitations are put on individuals to behave in such a way that public order is not disrupted.  Limitations are also put on police powers to ensure protection of individual human rights.  Thus the state has to set clear limits on preventative police action for the maintenance of public order.

In A Kivenmaa v Finland (Communication No. 453/1990, 10 June 1994), a requirement to notify the police at least 6 hours in advance of an intended demonstration in a public place was approved by the Human Rights Committee in the interests of public order.

In R W Gauthier v Canada (Communication No. 633/1995, 5 May 1999), the Human Rights Committee agreed with the state that the protection of Parliamentary procedure can be seen as a legitimate goal of public order and an accreditation system is a justified means of achieving this goal.  Gauthier was denied membership of the Parliamentary Press Gallery that administers the accreditation for press access to Parliament and complained of a breach of his rights under Article 19 ICCPR (freedom of expression and to seek receive and impart information).  The Committee was of the view that the accreditation system was a limitation on Article 19 rights and its operation "must be shown as necessary and proportionate to the goal in question and not arbitrary" and the relevant criteria "should be specific, fair and reasonable and their application should be transparent".  After due consideration, the Committee was of the opinion that the state had allowed a private organisation to control access to Parliament without intervention and the accreditation system did not ensure that there will be no arbitrary exclusion and therefore a violation of Article 19(2) ICCPR.

The Siracusa Principles
 promote the following interpretative principles:
· The expression "public order" as used in ICCPR may be defined as the sum of rules which ensure the functioning of society or the set of fundamental principles on which society is founded.  Respect for human rights is part of public order.

· Public order should be interpreted in the context of the purpose of the particular human right which is limited on this ground.

· State organs or agents responsible for the maintenance of public order shall be subject to controls in the exercise of their power through the parliament, courts, or other competent independent bodies. 

3.5 "general welfare"
The term "welfare" means "well-being in any respect; prosperity" and the term "general welfare" means "the public's health, peace, morals and safety".
  Any lawful limitation or restriction in favour of the whole community (consequently the protection of the public interest) is above the individual interest.  The measure is for the protection of public interest.  The measure of that public interest and the impact on an individual should define the extent of the limitation.  Limitations or restrictions imposed on the basis of promoting the "general welfare in a democratic country" or protecting the "public interest'" are particularly relevant to the right to own property under Article 17 UDHR.
  In land reform cases, the "public interest" is only one condition which must coexist with other conditions (including a law with provisions for fair process and compensation for private landowners) to warrant legislative authorization for expropriation.

3.6 "democratic society" 
The Greek word "demos" means "people" and democratic society means a society that is based on the rule by people.  A democratic society is one where fundamental freedoms and rights are respected, including, in particular, the right to participate in political life at the local and national levels by means of free elections and enabling people to choose freely the government they want. A system of popular elections and elected representative bodies will assist in preventing undemocratic rule by dictators and military despots.

In Leyla Sahin v Turkey (Grand Chamber judgment of 10 November 2005)
, a case concerning the banning of headscarfs. the dissenting opinion of Judge Tulkens agreed with the majority on the general principle that "in democratic societies, in which several religions co-exists, it may be necessary to place restrictions on freedom to manifest one's religion".  Judge Tulkens was of the view that "pluralism, tolerance and broadmindedness are the hallmarks of a democratic society" and that the main issue was whether the interference with the applicant's right under Article 9 ECHR was "necessary in a democratic society".  She was of the view that the court's review must be in reference to three criteria:

· Whether the interference, which must be capable of protecting the legitimate right that has been put at risk, was appropriate;

· Whether the measure that has been chosen is the measure that is the least restrictive of the right or freedom concerned; and

· Whether the measure was proportional, a question which entails a balancing of competing interests. 

She was of the view that the majority had given the state too wide a margin of appreciation and "merely wearing a headscarf cannot be associated with fundamentalism".  She held that the state had not established that the ban on wearing the Islamic headscarf was necessary to uphold the principle of secularism "for the protection of the democratic system in Turkey" and had therefore violated Article 9 ECHR. 

The Siracusa Principles
 promote the following interpretative principles:
· The expression "in a democratic society" shall be interpreted as imposing a further restriction on the limitation clause it qualifies.

· The burden is upon the state imposing limitations so qualified to demonstrate that the limitations do not impair the democratic functioning of the society.

· While there is no single model of a democratic society, a society which recognises and respects the human rights set forth in the United Nations Charter and the UDHR may be viewed as meeting this definition. 

4 Basic principles governing limitations on individual rights and freedoms
Erica-Irene A Daes, a former Special Rapporteur of the United Nations Sub Commission on Prevention of Discrimination and Protection of Minorities conducted a comprehensive study on the limitations on human rights and freedoms under Article 29 of the UDHR.
  She considered that NHRIs have the obligation to examine whether limitations on fundamental rights and freedoms guaranteed in the UDHR have been used for improper purposes, even if not expressly invoked by the individuals whose rights have been limited.  She considered that certain principles should govern every limitation imposed on the rights and freedoms of individuals.
  These principles are briefly set out below because they are relevant in considering limitations. 
4.1 The principle of legality
The principle of legality
 requires that all those holding state authority to administer justice to do so in accordance with the law.  The principle excludes any actions that are not permitted by law.  A judge, in exercising constitutional jurisdiction, should be obliged to examine the legality of a law vis-à-vis some higher instruments such as the Constitution or an international convention.
4.2 The principle of the rule of law
This principle
 requires legislative authorisation for any actions (i.e. it forbids action which is not sanctioned by law.  This principle protects against arbitrary misuse of state power.  The courts are regarded as standing between the individual and the state, protecting the individual from any interference with his freedom which is not justified by law.  The laws which provide for limitations on rights and freedoms must be based on constitutional authorisation.  Judicial review is a vital and essential safeguard against the illegal exercise or abuse of power.  Any law that purports to oust or prevent courts from reviewing acts of states which limit fundamental human rights strikes at the heart of the rule of law.
4.3 The principle of respect for the dignity of the individual
This important principle
 is based on the preamble of the UDHR which begins with the words,

"Whereas recognition of the inherent dignity and of the equal and inalienable rights of all members of the human family is the foundation of freedom, justice and peace in the world"

Individual dignity is the combination of all aspects of a person's life including moral, economic, social and political aspects.  Democracy starts with the basic tenet that every human being has dignity.
4.4 The principle of equality and non discrimination
Article 2 of the UDHR states that,

"Everyone is entitled to all the rights and freedoms set forth in this declaration, without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status."
A constitutional provision referring to the principle of equality is not a mere guideline but a fundamental provision that imposes on the judiciary the obligation to find if the legislative, executive and administrative authorities have respected the equality of all individuals.
  The principle of equality, in the sense of equality before the law and of equal protection by the law, should generally be regarded as a basic prerequisite for the protection of human rights.
4.5 The principle of nullum crimen, nulla poena sine lege and non retroactivity of criminal law
The basic principle
 that no one shall be punished for anything that did not constitute a penal offence under national or international law, at the time it was committed is contained in Article 11(2) UDHR and Article 15 ICCPR.  The principle of nullum crimen sine lege requires that an offence be defined and commonly known as such.
  The state is discouraged from enacting criminal laws that have retrospective effect.
4.6 The principle of a fair and public hearing in judicial proceedings
This principle
 protects not only the individual but also the general welfare, because the public has a general interest in keeping itself informed regarding justice administered in its name.  Article 9 UDHR states that no one shall be subject to arbitrary arrest, detention or exile.  Article 10 UDHR provides that everyone is entitled to a fair and public hearing by an independent and impartial tribunal, in the determination of his rights and obligations and of any criminal charge against him.  Preventative detention laws that allow for arrest and detention without trial are in breach of this principle.  

In Alliance des Professeurs Catholiques de Montreal v Labour Relations Board of Quebec (1953 DLR 174), the Chief Justice of Canada stated,

"The principle that no one should be condemned or deprived of his rights 
without being heard, and above all, without having received notice that his rights would be at stake, is of a universal equity."

4.7 The principle of proportionality 
This principle
 implies that the extent of any limitation should be strictly proportionate to the need or the higher interest protected by the limitation.  The measures taken by the state when limiting a fundamental right or freedom must be necessary to achieve the intended objective.  An example of a disproportionate measure would be to use video surveillance in public toilets to maintain a non smoking policy.  The test is whether the measure is the only one, or the least restrictive one, which will achieve the lawful objectives pursued.  It must involve the least possible interference with the fundamental right or freedom.
4.8 Other basic principles implicit in Articles 29(3) and 30 of the UDHR and the corresponding articles of the International Covenants on Human Rights

Article 29(3) UDHR states that the rights and freedoms may in no case be exercised contrary to the purposes and principles of the United Nations and Article 30 UDHR states as follows:

"Nothing in this Declaration may be interpreted as implying for any State, group or person any right to engage in any activity or to perform any act aimed at the destruction of any of the rights and freedoms set forth herein."

Articles 29(3) and 30 of the UDHR together with the corresponding articles of the International Covenants on Human Rights restrict the powers of the state in order to ensure that limitations on the exercise of fundamental rights and freedoms are not used for improper purposes.  The Human Rights Committee established by the ICCPR is of the opinion that states should always be guided by the principle that restrictions must not impair the essence of the right.

5 Role of NHRIs in the promotion and protection of fundamental human rights in relation to permissible limitations under Article 29(2) UDHR
In the Principles relating to the Status of National Institutions ('Paris Principles')
, NHRIs are vested with competence to protect and protect human rights.  NHRIs have responsibilities that include the following:

· Advising the state on any matters concerning the promotion and protection of human rights through its powers to hear a matter (and if necessary recommend legislative changes); 

· Promoting the harmonisation of national legislation, regulations  and practices with the international human rights instruments to which the state is a party: 
· Encouraging ratification of international human rights instruments  to ensure their implementation; 

· Contributing to the reports which a state is required to submit to United Nations bodies;

· Cooperating with the United Nations and its organisations, regional institutions and other NHRIs that are competent in the promotion and protection of human rights;

· Assisting in the formulation of programmes for the teaching and research in human rights in schools, universities and professional circles; and

· Publicising human rights and efforts to combat all forms of discrimination by increasing public awareness through information, education and press statements.

In relation to limitations on fundamental rights and freedoms, NHRIs can play a crucial role in ensuring that there is no improper use of Article 29(2) UDHR to justify limitations.  
5.1 Monitoring and investigating alleged limitations on fundamental rights and freedoms
One of the most important functions for NHRIs is to monitor and investigate alleged limitations on fundamental rights and freedoms.  The existence of a national mechanism with the power to receive complaints and investigate alleged limitations can act as a powerful disincentive to violative behaviour.  It is also an indication of a state's commitment to human rights and its genuine willingness to take its domestic and international human rights obligations seriously.
An effective monitoring and investigative mechanism is usually characterised by:
· High level of understanding among its members and staff of fundamental rights and freedoms under UDHR and the strict circumstances and principles in which limitations under Article 29(2) may be invoked; 

· Adequate resources and capacity to receive complaints, monitor alleged limitations, investigate and provide remedies (such as recommendations for conformity with international human rights standards and norms); 

· Follow up on implementation of remedies and recommendations;

· Special attention given to systemic human rights violations that are detected through effective monitoring; and

· Preparation of reports on the types of complaints received, action taken and the outcomes of the investigation.
5.2 Advising and assisting the state to implement international human rights standards and principles in relation to Article 29(2) UDHR
Clearly, for NHRIs in states that have not ratified ICESCR and ICCPR, its responsibility under the Paris Principles is to encourage such ratification in order to ensure their effective implementation.  Many NHRIs are playing increasingly important roles in overseeing the implementation of international human rights standards and assisting states with their reporting obligations.

NHRIs can advise and assist states to implement international human rights standards and principles in relation to limitations on freedoms under Article 29(2) UDHR.  A capacity to advise and assist is of little value in the absence of a corresponding willingness and political will on the part of the state to consider and act on the advice and assistance.  Many NHRIs have found it useful to keep a record of the follow up on their recommendations and include such information in annual reports.  The public will have a positive perception of a state's commitment to human rights by its willingness to consider and act on an NHRI's recommendations.

5.3 Reviewing existing and proposed legislation and assisting in the drafting of new legislation 
NHRIs are particularly well placed to review existing and proposed legislation and assist in the drafting of new legislation and to act as a human rights watchdog in the legislative process.  NHRIs with the power to conduct in depth investigations or inquiries of human rights violations or particular human rights issues will be especially well placed to comment on legislative inadequacies such as not meeting the standards of international human rights laws and norms.  An examination of prison or detention centres, for example, could reveal laws where limitations have been placed on fundamental rights and freedoms which do not meet the requirements of Article 29(2) such as ouster clauses which deprive the courts from reviewing the legality of a person's imprisonment or detention.
5.4 Promoting awareness and education about fundamental human rights and permissible limitations under Article 29(2) UDHR 
Human rights promotion and education encompass creating awareness and imparting knowledge about human rights so that they can be better enjoyed. The protection of human rights depends on people knowing about the rights they have, the limitations that can be imposed on the rights and about the mechanisms to enforce the rights.  It also depends on people knowing and accepting their obligations to uphold those rights.  Human rights promotion supports the prevention of violations, discourages impunity, encourages a culture of human rights and ultimately empowers individuals and groups. NHRIs together with the state and NGOs play an important part in promoting awareness and education about fundamental human rights.  NHRIs should actively promote awareness of fundamental freedoms and rights guaranteed in the UDHR and also the limitations that may be imposed under Article 29(2).

5.5 Cooperating with the United Nations, regional institutions and other NHRIs 
NHRIs which work cooperatively with the United Nations, its organisations, regional institutions and other NHRIs are more effective in their quest to protect and promote human rights.  Under the new United Nations mechanisms, NHRIs and the APF (speaking on behalf of "A" accredited institutions) may attend the meetings of the Human Rights Council as accredited representatives with speaking rights.  NHRIs can also provide information and suggest recommendations at the UPR mechanism.  Any issues relating to limitations imposed on fundamental rights and freedoms that are not in conformity with Article 29(2) UDHR may be brought up at the UPR of the relevant state.  NHRIs can cooperate with the Human Rights Council Advisory Committee to provide expertise on specific human rights issues relating to limitations.

6 Recommendations 
It is recommended that NHRIs be well versed with the fundamental human rights and freedoms in the UDHR and the permissible limitations under Article 29(2).  NHRIs should diligently ensure that any limitation of fundamental freedoms and rights satisfies at least the following five criteria:

· The limitation is determined by law:  
· The limitation is solely for the purpose of securing due recognition and respect for the rights and freedoms of others and of meeting the just requirements of morality, public order and general welfare;

· The limitation is necessary in a democratic society.  (The limitation measure is just, reasonable and proportionate to the objectives sought and is the least intrusive option);

· The limitation operates without discrimination or distinction of any kind such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status; and 

· The limitation is exceptional and does not impair the essence of the freedom itself. 
It is also recommended that NHRIs provide advice to states that do impose limitations on fundamental rights and freedoms.  NHRIs could recommend to their states to establish regular review processes for limitations so as to ensure that any limitations comply with international human rights standards and obligations.  Further, NHRIs could monitor the implementation of those review processes and provide advice, recommendations and reports to their states on these matters.  










































































































































































































































� This background paper has been prepared by Ms Sou Chiam.  Ms Chiam holds an LLM from Cambridge University and was the former Senior Legal Counsel and Head of the Human Rights Policy Team of the New Zealand Human Rights Commission. 


� United Nations resolution 217A (III) of 10 December 1948.    � HYPERLINK "http://www.unhchr.ch/html/menu6/2/fs2.htm" ��www.unhchr.ch/html/menu6/2/fs2.htm�





�  United Nations resolution 2200 A (XXI) of 16 December 1966  � HYPERLINK "http://www.unhchr.ch/html/menu6/2/fs2.htm" ��www.unhchr.ch/html/menu6/2/fs2.htm� 


�  See � HYPERLINK "http://www.unhchr.ch/html/menu5/wchr.htm" ��www.unhchr.ch/html/menu5/wchr.htm�  


�  See � HYPERLINK "http://www.ohchr.org/EN/ProfessionalInterest/Pages/InternationalLaw.aspx" ��www.ohchr.org/EN/ProfessionalInterest/Pages/InternationalLaw.aspx�
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� Manfred Nowak, 'UN Covenant on Civil and Political Rights: CCPR Commentary, N.P. Engel (1993).
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� Black's Law Dictionary, Eighth Edition, p. 1625 


� Daes, Irene-Erica A, 'Freedom of the Individual under Law: an Analysis of Article 29 of the Universal Declaration of Human Rights', Human Rights Study Series, E.89.XIV.5, United Nations, New York, 1990,. p. 124, paragraph 258.


� Ibid. p. 124, paragraph 264.


� See www.echr.coe.int/Eng/Press/2005/Nov


� Siracusa Principles, see footnote 6.


� Daes, Irene-Erica A, ibid. 


� Ibid. p. 132, paragraph 354


� Ibid. p. 132, paragraph 355.
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� Ibid. p. 133, paragraph 367


� Ibid. p. 134, paragraph 376.


� Ibid. p. 134, paragraph 379


� Ibid. p. 135, paragraph 386.
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3
APF Conference Paper – Thirteenth Annual Meeting of the APF

19

