Speech by Dato’ Muhammad Shafee Abdullah for the Asia Pacific Forum of National Human Rights Institutions (28- 31 July 2008)on 
“The Meaning And Effect of Article 29(2) of The Universal Declaration of Human Rights 1948 (UDHR)”


At the beginning of the preamble to the UDHR 1948 there is recognition of the “inherent dignity and of the equal and inalienable rights” of human rights and  stated to be  “ the foundation of freedom, justice and peace in the world.”


Further, having noted human barbarous acts resulting in mayhem and misery over the two world wars and in order to avoid rebellions against tyranny and oppression, the UDHR declared such human rights should be provided and “protected by the rule of law”.


The dominant purpose of the UDHR was to set a common standard of achievement for human rights in member countries.


In the United Nation’s attempt to spell out the various human rights exhaustively, a number of the provisions, (in Articles 1 to 28) often overlap in their ambits. Articles 29 and 30 are provisos in effect.


Although the UDHR,  when originally adopted by member countries, was not legally binding, it has now achieved it’s dominant purpose of being regarded as a standard upon which human rights practiced in various member countries are judged upon. In Malaysia however, with the passing of the Human Rights Commission of Malaysia Act 1999, (“HR 1999 Act”), the UDHR has been recognized as forming part of domestic laws of Malaysia. 
Section 4(4) of the HR 1999 Act declares “for the purpose of this Act, regard shall be had to the Universal Declaration of Human Rights 1948 to the extent that it is not inconsistent with the Federal Constitution.” The HR 1999 Act defines human  rights as referring to fundamental liberties as enshrined in Part II of the Malaysian Federal 
Constitution. It is therefore arguable that the provisions of the UDHR are in fact supplemental to Part II of the Federal Constitution. That being the case, the UDHR may be further argued to have constitutional dimension and status as long as the provisions of the UDHR are not inconsistent with the Federal Constitution. 
For the first time since 1999, apart from the courts, a new body called The Human Rights Commission of Malaysia (SUHAKAM) has been given the specific duties and powers to protect and promote human rights in Malaysia. The functions and powers of the Commission are spelled out in Section 4(1) of the HR Act 1999 and they are :-
(a) to promote awareness of and provide education in relation to human rights ; 

(b) to advise and assist the government in formulating legislation  and administrative directives and procedures and recommend the necessary measures to be taken;

(c) to recommend to the government with regards to the accession of treaties and other international instruments in the field of human rights; and 
(d) to enquire into complaints regarding infringements of human rights.
Clearly, SUHAKAM being the statutory Guardian and Protector of Human Rights in Malaysia which in turn means the Guardian and Protector of all fundamental liberties envisaged in Part II of the Federal Constitution (read together with UDHR) must surely mean that its own enabling statute, the HR 1999 Act is  in a category of statutes whose interpretation of matters therein must be construed broadly and not in a pedantic way with “less rigidity and more generosity than ordinary Acts of Parliament”.
A Malaysian author (a practicing lawyer-B.Lobo) in an interesting article opined that the HR Act 1999 may even have Constitutional status. It is not an argument without merit. But in my view even if the HR Act 1999 cannot be treated as having the Constitutional dimension, by virtue of its position as being the specially crafted statute to “protect” all fundamental liberties enshrined in Part II of the Malaysian Federal Constitution it is an irresistible argument that (to take that at its worst) the HR Act 1999 must be read with less rigidity as one would endeavor to do in the reading of provisions of the Constitution.

Having said earlier that the UDHR being specifically referred to in section 4(4) of the HR Act 1999 in relation to construing the function of powers of SUHAKAM in that “regard shall be had to it” and therefore the UDHR has become an appendage to Part II of the Malaysian Constitution, I must plough further and say that I find nothing in the UDHR that is inconsistent with the Federal Constitution. Many of the rights and freedoms stated in the UDHR can easily be fitted in most modern Constitutions,  ; including ours!

 Articles 1 , 2  and 7 of the UDHR is easily fitted into our Article 8 for instance.

Article 3 of the UDHR is virtually our Article 5 with the additional concept of right to security of person mentioned in Article 3 of UDHR. Right to security of person surely is implied within “life” or “personal liberty” of person in Article 5.

Article 8 of the UDHR relating to a person’s right to an effective remedy by the competent National tribunals for acts violating the fundamental rights granted by the law circumscribes rights that have been held in Malaysian (and Indian Courts) as rights conferred within Article 5 & 8 of the Federal Constitution.(see the cases of Tan Teck Seng (1996) 2 CLJ 771, Hong Leong Equipment v Liew Fook Chuan and another appeal (1996) 1 MLJ 481)
Similarly, Article 15 of the UDHR pertaining to the “right of a nationality”  can be brought within the fundamental rights of “life” 
and “liberty” under Article 5 and the equality provisions under Article 8 of the Federal Constitution as the notion of “life” itself can no longer be regarded as merely the physical “life” ,it encompasses all other facets that are a concomitant and necessary part of “life” such as livelihood ,culture etc. It is obvious that for the provisions of UDHR to be read   consistently within the provisions of the Federal Constitution ,the Judiciary must be imaginative, creative and above all, courageous. 
In both the Tan Tek Seng and Hong Leong Equipment cases, the Court of Appeal had taken a courageous approach of correctly expanding the meaning of “life” to being more than a mere “ physical life!”. The Court of Appeal said in Hong Leong Equipment (at page 510 paragraph E-G) 

“Quite apart from being a proprietary right, the right to livelihood is one of those fundamental liberties guaranteed under Part II of the Federal Constitution.  See Tan Tek Seng v Suruhanjaya perkhidmatan Pendidikan & Anor (1996) 1 MLJ 261 and the cases cited therein. The reasons for the view taken having been expressed by the majority in that case, I find it unnecessary to repeat them here. Suffice to say that the expression ‘life’ appearing in art 5(1) of the Federal Constitution is wide enough to encompass livelihood.”
Unfortunately a less courageous Federal Court in Pihak Berkuasa Negeri Sabah v  Sugumar Balakrishnan & Another Appeal  (2002) 4 CLJ 105 held at page 137 (h- i ), page 138 (a-b) 
“ we therefore disagree with the Court of Appeal that the words "personal liberty" should be generously interpreted to include all those facets that are an integral part of life itself and those matters which go to form the quality of life. We are of the view that other matters which go to form the quality of life has been similarly enshrined in Part II of the Constitution under 'FUNDAMENTAL LIBERTIES' viz, protection against retrospective criminal laws and repeated trials (art. 7); equality (art. 8); freedom of speech, assembly and association (art. 10); freedom of religion (art. 11); rights in respect of education (art. 12) and rights to property (art. 13)”. Page 137(h-i)  of Sugumar’s case 
“We agree with the learned State Attorney General that the entry permit only allows the respondent to enter and reside in Sabah, but ipso facto the entry permit does not confer any right to livelihood to the respondent”. Page 138 (a-b) of Sugumar’s case
This is in spite of the fact that another Federal Court in Ramachandran v The Industrial court of Malaysia (1997) 1 MLJ 145 had approved of the Court of Appeal decision in Tan Tek Seng. The Federal Court in Sugumar reverted to the old law in Government of Malaysia & others v Loh Wai Kong  ( 1979) 2 MLJ 33, where the latter case held that personal liberty in Article 5 of the Federal Constitution means liberty relating to or concerning the physical body of the individual and they held that Article 5 does not confer on the citizen a fundamental right to leave the country and therefore, there was no right to a passport.     
Perhaps the fault of the court of Appeal in those 2 cases and the Federal Court in Ramachandran was to pronounce so suddenly all the rights that could have been encompassed under “life” and as such caused “judicial shock” and disapproval in Sugumar at the Federal Court. A prominent judge of the United States Supreme Court held that the provisions of the Constitution are living documents and when the courts breathe life into it, it should do it incrementally. A sudden plethora of rights coming so suddenly within several months of each other is usually not taken well by Apex courts in general. In fact this warning has been given in UDHR in its preamble declaration that :
“..Now, Therefore THE GENERAL ASSEMBLY proclaims THIS UNIVERSAL DECLARATION OF HUMAN RIGHTS as a common standard of achievement for all peoples and all nations, to the end that every individual and every organ of society, keeping this Declaration constantly in mind, shall strive by teaching and education to promote respect for these rights and freedoms and by progressive measures, national and international, to secure their universal and effective recognition and observance, both among the peoples of Member States themselves and among the peoples of territories under their jurisdiction”
I have taken the trouble to describe the width of Part II of our Federal Constitution and the HR Act 1999 in order to demonstrate the efficacy and harmony of reading together the 2 legislations with the provisions of the UDHR in order for us to better appreciate what lawful limitations are imposed in Article 29(2) of the UDHR .
Article 29(2) UDHR 

Article 29(2) sets out in general terms the permissable limitations of the rights and freedoms to be exercised by individuals under the previous Articles.

Article 29(2) needs to be read in its entirety with Article 30.
Article 29 UDHR

(1) Everyone has duties to the community in which alone the free and full development of his personality is possible.

(2) In the exercise of his rights and freedoms, everyone shall be subject only to such limitations as are determined by law solely for the purpose of securing due recognition and respect for the rights and freedoms of others and of meeting the just requirements of morality, public order and the general welfare in a democratic society.
(3) These rights and freedoms may in no case be exercised contrary to the purposes and principles of the United Nations.

Article 30 UDHR

Nothing in this Declaration may be interpreted as implying for any State, group or person any right to engage in any activity or to perform any act aimed at the destruction of any of the rights and freedoms set forth herein.
In drafting Article 29, especially Article 29(2), the UN recognized that for every right granted to an individual either as “fundamental liberties” or “human rights” there would be competing rights of others, including the society or state in which the individual exists.

Article 29 demands states to balance these competing rights favouring human rights of the individual in all circumstances “subject to such limitations as are determined by law solely for the purpose of securing due recognition and respect for the rights and freedoms of others and of meeting the just requirements of morality, public order and general welfare in a democratic society.”

The clearest example in the first limb are the limitations imposed on the right of expression or speech in relation to laws of defamation or freedom of religion (freedom of thought, conscience and religion)

Freedom of speech does not include the right to defame others nor does freedom of religion allow you to criticize the religious practices of others.

The second limb poses greater difficulty in the balancing of the interests as they are normally interests of individuals against the State.

Part XI of  the Malaysian Constitution deals with the special powers of the State against subversion, organized violence and acts and crimes prejudicial to the public and emergency powers (Articles 149,150 and 151 Federal Constitution ). While the enabling provisions of the Articles can be brought within the exception of Article 29(2) UDHR, the provision in Article 149(1) is indeed very disturbing as it declares “any provision of that law designed to stop or prevent that action is valid notwithstanding it is inconsistent with any of the provisions of Articles 5,9 10 or 13 …of the Federal Constitution, all of which are provisions relating to human rights as defined in the “Human Rights Act 1999”.
Such drastic exceptions (or limitations) to the human rights granted in Part II literally demolish the very essence of the rights granted. This is inconsistent with Article 30 of the UDHR. Initial arrests under the Internal Security Act 1960 and the Emergency (Public Order and Prevention of Crime ) Ordinance 1969 give the Police up to 60 days to detain arrested persons  for purposes of investigations.
These persons need not be produced before the magistrates within 24 hours of arrest, a serious transgression into Article 5(4) of the Federal Constitution. Further, during the period of 60 days of the initial arrest ,there is no obligation on the part of the police to allow the arrested persons the right of counsel or lawyers. In most cases lawyers and relatives are not allowed to visit the clients during the period. Quite often neither lawyers nor the relatives of the arrested persons know the whereabouts of the detention of the persons. Clearly these infringements into the basic human rights of the detainees are against the principles of:

(a) necessity in a democratic country for the sole protection 
of national security, public order, public health or morals etc;

(b) failing to establish by law the conditions under which such 
       rights were removed/limited;

(c) the very essence of the basic rights are impaired;

(d) no precise criteria are provided for the authority to 
      canalise their decisions in removing these rights. The 
      discretions are unfettered;

(e) even in terms of proportionality, one will be hard pushed 
      to justify such limitations. 

Under Section 73 of the ISA 1960, as interpreted by the Malaysian Courts, the arrested persons need not be told precisely of the reasons for his arrest. He need only be told in general terms that his arrest relates to his activity being prejudicial to National Security etc. In fact, even when he is finally served with a detention order by the Minister under section 8, the grounds and particulars of his detention are rarely or never precise. Challenges in courts on these grounds have seldom been successful. In most of these cases, the infringements of the fundamental liberties/human rights are not accidental. Deprivation of proper grounds of arrest and deprivation of consultation with counsel have not met with sympathetic rulings from the Apex Courts except in highly exceptional cases such as in Mohamad Ezam  Mohd Noor v Ketua Polis Negara & other appeals (2002 )4 CLJ 309
Section 8B of the ISA prevents any form of Judicial Review in any court except on the question of compliance with any procedural requirement. In fact in a case in the Federal Court,the court has hinted that they may not even be able to look into the issues of mala fide as that would be going into the merits.
In Nasharuddin Nasir (2004)1 CLJ 81, the Federal Court following Sugumar held that the Legislature can in the clearest of language exclude judicial review or any form of challenges in court on challenges other than on procedural grounds. The Apex Court drew no distinction if they were jurisdictional errors in the decision-making by the Minister which ordinarily would have made such ouster or privative clauses ineffective. Cases such as Re Tan Sri Raja Khalid (1988) 1MLJ 182 would be decided differently now as the Apex court simply adopts the attitude that the ouster clauses would immunize the powers of the Minister from Judicial Review.

If we apply the Siracusa Principles for interpretation, clearly section 8(B) (ouster clause) would be considered offensive and totally unnecessary for purposes of national security or public order exception as it removes effective legal safeguards and remedies against possible abuse of process by the authorities.

It will be observed that provisions such as these offend the principle of legality and the Rule of Law.

With respect to Right of Representation purportedly given to detainees under the Internal Security Act 1960 or the Emergency (Public Order and Prevention of Crime) Ordinance 1969, the Rights granted are ineffective and illusory for the following reasons :

(a) Hearings are conducted in a confidential environment, that is to say not in open court.
(b) The allegations and particulars are always vague and it is next to impossible for detainees or their counsel to prepare any defence in relation to the allegations. Bearing in mind that adequate grounds are “sine qua non” to the rule of giving adequate notices, this infringement tears at the heart of the fairness of the right to be heard under any system.

(c)The detainees are not given the full opportunity of cross-  examination of any live witnesses who have provided statements to the police that have resulted in the detainees’ incarceration. At one time, cross examinations were allowed to be conducted of the investigating officers who would be questioned pertaining to allegations made by witnesses who are unnamed. The statements of witnesses are never provided to the defence, therefore making cross-examination impossible and defence counsel would be virtually taking shots in the dark. Evidence of statements of witnesses shown to the Advisory Board by the police prosecutor and the most important person at that representation, the detainee, is deprived of the same privilege.

(d)
The Advisory Board attempts to complete between 4 to 5 cases a day, a clear illustration that the Inquiry or representation is not taken seriously. Bearing in mind that several cases have held, even in Singapore, that  preventive detention cases are never about lack of evidence ,but rather about National Security. Then, for the authorities proving their case to a sufficient level would therefore be not a difficult matter. But by the ineffective way in which representations are allowed to take place there is no hope for a detainee to be able to show that his detention has been unlawful on merits or if there was mala fide involved.
The rights of Representation to the Advisory Board are provided by the Constitution itself but the Rules governing the procedure of the Representation are grossly unfair and they cut serious breaches of Rights of detainees to a fair legal remedy.

Noting earlier the point I made that at the judicial review level only procedural grounds are allowed to be taken, the deprivation of effective procedures at the level of representation or even earlier at the level of initial arrest put the detainee in an unenviable position. It is hoped that one day the full impact of decisions in cases such as Trimbole would be applied fully in Malaysian Courts .
The Trimbole Principle (1985) IR 550 where the Irish Supreme Court held :
“The courts have not only an inherent jurisdiction but a positive duty 
(a) to protect persons against the invasion of their Constitutional Rights 
(b) if invasion has occurred, to restore as far as possible the person so damaged to the position in which he would have been if his rights had not been invaded ; and
(c) to ensure as far as possible that persons acting on behalf of the Executive who consciously and deliberate violate the Constitutional Rights of citizens do not for themselves or their Superiors obtain  the planned results of that invasion.”
Thank You 

Dato’ Muhammad Shafee Abdullah 

Kuala Lumpur
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