
HUMAN RIGHTS COMMISSION OF MALAYSIA

REPORT TO THE 15TH ANNUAL MEETING OF THE ASIA PACIFIC FORUM OF NATIONAL HUMAN RIGHTS INSTITUTIONS 

BALI, INDONESIA
3-5 AUGUST 2010

[image: image1.png]SUHAKAM




LEVEL 29, MENARA TUN RAZAK, JALAN RAJA LAUT

50350 KUALA LUMPUR, MALAYSIA

603-2612 5600 (T)

603-2612 5620 (F)

humanrights@suhakam.org.my (E)

1.0       INTRODUCTION
This report is a summary of the activities undertaken by the Human Rights Commission of Malaysia (SUHAKAM) to promote and protect human rights from the period after the 14th Annual APF Meeting in Jordan on the 3-6 August 2009 until 3-6 August 2010.
This report will focus on the areas of priority to SUHAKAM in its efforts to further the cause of human rights in the country.  Issues such as police inaction, selective enforcement of the law, detention without trial, native customary land rights, and freedom of peaceful assembly continues to dominate the human rights landscape of SUHAKAM and the country. 
2.0       DEVELOPMENT/ACHIEVEMENTS
2.1       Regional and International Cooperation

Recognizing the important role of National Human Rights Institutions (NHRIs) in ensuring the implementation of UPR recommendations by the State, SUHAKAM has formed an ad-hoc committee comprising focal points from various working groups within the Commission to follow-up on the UPR commitments made by the Government. On the 11th of May 2010, SUHAKAM attended a Briefing Session on UPR Follow-up organized by the Ministry of Foreign Affairs for civil societies and relevant governmental agencies. During the briefing session, SUHAKAM was particularly pleased to note the several positive actions on the part of Government in realizing some of the UPR recommendations. These include the withdrawal of reservations to Articles 1, 13 and 15 of the Convention on the Rights of the Child (CRC) and Articles 5(a), 7(b) and 16(2) of the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) as well as ratification of the Convention on the Rights of Persons with Disabilities (CPRD) with reservations to Article 15 and 18. 
SUHAKAM continues its active engagement with its counterparts from Thailand, Indonesia and the Philippines under the South East Asia National Human Rights Institutions Forum – SEANF (formerly known as ASEAN NHRI Forum). During the 6th Annual Meeting of SEANF held in Yogyakarta, Indonesia in November 2009, SUHAKAM assumed the rotational role of Chair for SEANF and was entrusted to host the 7th Annual Meeting of SEANF on 15-16 November 2010 in Kuala Lumpur. SUHAKAM also initiated the drafting of the Rules of Procedure (ROP) in its capacity as the Chair of SEANF. The ROP is meant to further strengthen the organizational structure of SEANF. It was officially adopted by SEANF members on 19 February 2010. 
Taking a leading role in the SEANF joint project on migrant workers, SUHAKAM together with SEANF members and an external researcher jointly developed a SEANF Reference Paper on Migrant Workers. The paper will serve as a position paper for SEANF to advocate on issues relating to migrant workers in Southeast Asia. It will also be forwarded to various stakeholders, in particular the ASEAN Governments and ASEAN Committee on Migrant Workers (ACMW) for their consideration. 
Recognising the importance to extend its cooperative framework with other human rights bodies at the regional level, the SEANF has established positive engagement with representatives from the regional human rights bodies such as the ASEAN Intergovernmental Commission for Human Rights (AICHR) and Working Group for an ASEAN Human Rights Mechanism through several occasions. It should be noted that, at the invitation of the Cambodia Working Group for an ASEAN Human Rights Mechanism (CWG), the SEANF attended a Strategy Meeting on the Establishment of an Independent National Human Rights Commission in Cambodia on 25-26 March 2010 in Siem Reap, Cambodia. The SEANF also expressed its support and readiness to work with the AICHR on human rights issues of common concerns.
On 26 – 27 January 2010, on behalf of SEANF, SUHAKAM conducted a study visit to the National Human Rights Commission of South Korea (NHRCK) to follow up on the latter’s proposal made during the 6th Annual Meeting of the SEANF on the possibility of extending sub-regional cooperation with East Asian NHRIs such as NHRIs of Korea, Mongolia and Timor Leste. The meeting was fruitful and SEANF looks forward to a closer collaboration with NHRCK and other interested NHRIs in the promotion and protection of human rights in the region.
In promoting greater interaction with international human rights mechanisms, SUHAKAM has been engaging the United Nations (UN) and its agencies and International Coordinating Committee of National Institutions (ICC) as well as Asia Pacific Forum of NHRIs (APF) through the Commission’s participation at the international fora. In its new role as a member to the ICC Bureau, SUHAKAM seeks to support the activities and strategic priorities of the ICC and its subsidiary bodies. 
It is encouraging to note that; the UN Working Group on Arbitrary Detention (WGAD) has met with SUHAKAM on 15 June 2010 during its country mission to Malaysia. Apart from seeking SUHAKAM’s information on issues relating to arbitrary detention in Malaysia and the Commission’s experience in dealing with such issues, the WGAD also expressed its concern on the accreditation status of SUHAKAM and further called upon the Government to take necessary measures to ensure the latter’s “A status” accreditation before the ICC. 
2.2       Education and Promotion of Human Rights

SUHAKAM continues its efforts to promote human rights education. A pilot programme on ‘Human Rights Best Practices in School’ was jointly launched by the Commission and the Ministry of Education in June 2009. The programme aims to inculcate human rights culture in the schooling environment as well as to develop young human rights advocates. The programme involves five selected Secondary schools that are tasked to promote human rights culture and demonstrate best practices of respecting human rights in the schools. To serve this purpose, the five schools are encouraged to organize human rights awareness activities that promote better interactions and improve human rights knowledge among the students on the rights of children.
SUHAKAM has also expressed its concern over the practice of corporal punishment in schools and recommended that school administrators adopt a more rehabilitative form of punishment such as community service and develop more inclusive programmes in addressing disciplinary problems.
In promoting human rights education programmes in tertiary institutions, SUHAKAM organized a series of training of trainers (TOT) workshops on students’ rights and the CRC for student leaders in the six local universities. The main objective of the workshop was to develop young trainers in the field of human rights and to enable them to promote human rights awareness in their respective universities through peer-based workshops. 
2.3       Rights of Vulnerable Groups 
SUHAKAM continues its previous training workshops on CEDAW for different stakeholders such as trade union leaders and employers associations as well as Social Security Organisation (SOCSO) with specific focus on gender equality and the role of employers in eliminating discrimination against women at the workplace.   

SUHAKAM had also produced a report on the status of women in support of the Commission’s work in promoting gender equality. The report also outlined human rights violations at the workplace including sexual harassment and other forms of discrimination in terms of retirement age, wages and working hours.  
Access to education has been a main issue facing the indigenous community while the dropout rate of indigenous children in schools remains high. SUHAKAM conducted a series of outreach programmes and roundtable discussions with the relevant government agencies and indigenous community to identify causes that contribute to high dropout rate among the indigenous children. Based on SUHAKAM’s findings, the causes include poor infrastructure; slow delivery of financial aids; attitude of teachers and school administrators and relevant officers as well as indigenous parents and children’s lack of interest on academic achievement. 
2.4       Human Rights Complaints and Inquiries

In July 2009, SUHAKAM established a panel of inquiry pursuant to section 12(1) of the Human Rights Commission Act, 1999 to inquire into the arrest of five lawyers from the Kuala Lumpur Legal Aid Centre who were present at the precincts of a police station to provide legal assistance to several individuals who were detained for allegedly involved in an illegal assembly. The lawyers were also arrested and denied access to their legal counsel of their own choosing when they refused to disperse upon the instruction of the police. The inquiry commenced on 14 August 2009 and ended in March 2010. The panel concluded that the police had violated the rights of the detainees and the lawyers to receive legal advice and that the lawyers were merely performing their legal role at the time of the arrest.  

From January to early July 2010, SUHAKAM received a total of 446 complaints, out of which 144 have been classified as cases which may have elements of infringements of human rights. Issues such as detention without trial under preventive legislations; complaints against law enforcement officers/agencies mostly the Royal Malaysian Police Force; land; and issues affecting migrant workers form bulk of the complaints. The Commission also received several memoranda submitted by the public, NGOs and family of detainees on cases of police shooting, preventive detention and custodial deaths. 

SUHAKAM was also invited to meetings organised the Malaysian Anti-Corruption Commission (MACC) at the state level and appointed as an advisor to the Committee on Gazetting of MACC Lock-up. SUHAKAM’s participation in the meetings was to provide views and suggestions on issues relating to the building of MACC lock-ups to ensure that the lock-ups comply with the standard recommended at the international level. Up to time of this report, SUHAKAM has attended five MACC states meetings in Kuala Lumpur, Malacca, Perak, Kelantan and Johor.      

2.5       Law Reform and Administration of Justice

SUHAKAM continues to recommend to the Government to abolish the death penalty and is currently conducting studies on life imprisonment and natural life sentences. SUHAKAM also has sent an opinion paper to relevant Ministries urging them to put a moratorium on the death penalty and to conduct an extensive study on the effectiveness of such punishment. In addressing its great concern over the large number of prisoners in death row and their condition in detention centre, SUHAKAM recommended that the authorities comply with measures that have been suggested by the Human Rights Committee on Observing and Safeguarding the Rights of the Prisoners. 
On the 24th of October 2009, with the full support of Tun Zaki, Chief Justice of Malaya and Office of the Registrar, Palace of Justice, SUHAKAM held its first Human Rights Colloquium for the Judiciary. The main objective of the colloquium was to engage the Judiciary and encourage the harmonization of international human rights standards in local courts. The idea for the programme was derived from the Nairobi Declaration 2008, in which a strong emphasis was placed on the need for NHRIs to strengthen their local judiciary with human rights ideas and concepts.  The programme was attended by 302 participants from the judiciary, government agencies, bar association, NGOs and tertiary education institutions. SUHAKAM received overwhelming response from the participants and the Commission is planning for more engagements with the judiciary in the future. 
Following to the Government’s announcement to amend the Internal Security Act 1960 (ISA), the Ministry of Home Affairs established a Law Reform Committee on May 4 2009 to review the Act. In November 2009, SUHAKAM was invited to participate and provide opinions on the Act at a consultative meeting with the focus group on ISA, held by the Ministry. At the Meeting, SUHAKAM reiterated that the ISA should be repealed and replaced with a more comprehensive anti-terrorism law. SUHAKAM also proposed the Ministry on several short term recommendations concerning amendments to the Act in the light of the possibility that the Government is not prepared to repeal the act at this point in time. Among others, SUHAKAM stressed that detainees must be informed of the reasons for their arrest and be brought promptly before a judge or any other officer authorized by law to exercise judicial power as well as be granted the right to challenge the lawfulness of the detention before a Review/Appellate Body chaired by a person of judicial powers. 

2.6       Economic, Social, Cultural, Civil and Political Rights
While recognizing that the right to development is important in modern life, SUHAKAM also observes that in certain circumstances, development approaches adopted by Malaysia, fail to consider the human rights impact, particularly with regard to vulnerable groups. Noting the possible adverse effect on the local indigenous community due to the construction of the Murum Dam in Sarawak, the Commission had produced a Report on the Murum Hydroelectric Project and Its Impact towards the Economic, Social and Cultural rights of the Affected Indigenous Peoples in Sarawak’. As follow-up to the report, SUHAKAM conducted several field visits to the dam site and settlements of the affected communities as well as met up with representatives of the company and developer involved in the Murum Dam project.  
Following the visits, SUHAKAM organized a forum on ‘Implementing Hydroelectric and Reservoir Dam Projects while Preserving Human Rights and the Environment’. The aim of the forum was to identify the impact of a dam construction project on its surrounding environment. Among the main issues raised at the forum were the lack of consultation with local communities, difficulty in accessing the Environmental Impact Assessment (EIA) report, Native Customary Land Rights (NCLR) and resettlement programmes. SUHAKAM is in the midst of preparing a report on the outcomes of the visits and forum it had conducted. The report will be forwarded to relevant federal and state government agencies for their consideration for future dam construction projects. 
Currently, SUHAKAM is preparing for a workshop to develop a proposed policy/guideline relating to human rights and business with particular consideration to the Report of the Special Rapporteur of the Secretary General on human rights and transnational corporations and other business enterprises, Mr John Ruggie, to be proposed to the Government for enforcement and observed by private businesses operating in Malaysia. 

2.7       Human Trafficking

On 4 March 2010, SUHAKAM held a roundtable discussion with representatives of foreign Embassies and government agencies including the members of the Malaysian Anti-Trafficking in Persons Council (ATIP). The discussion focused on strategies to move forward the trafficking agenda and to identify the real situation of trafficking as well as areas of cooperation among various stakeholders in addressing trafficking. 
In the same month, the SEANF members signed a Memo of Understanding (MoU) Against Trafficking of Women and Children. The MoU signals a new era of cooperation between SEANF members to prevent and combat trafficking of women and children through cooperation among NHRIs in Southeast Asia and other regions. 
On 13-14 March 2010, SUHAKAM organized its first community level awareness programme on trafficking in Rantau Panjang near the Malaysian-Thailand border. The session provided SUHAKAM the opportunity to interact with community leaders and also to observe human movements near the border checkpoint. 
Currently, SUHAKAM is in the midst of developing a brochure on anti-trafficking in persons which specifically focuses on the rights of TIP victims and Malaysia’s obligation to protect those victims. In addition, SUHAKAM is preparing for a training programme for frontline enforcement officers on screening and identifying TIP victims from the point of initial contact. 

2.8       Engagement with Other Stakeholders
On 25 March 2010, SUHAKAM met with members of Parliament of the National Front Backbenchers Club (BNBBC) to discuss SUHAKAM’s 2008 Annual Report. Among the issues discussed were ratification of international treatises, non-debate of annual report, women’s rights, condition of detention centres, native customary land rights  and abuses of the Internal Security Act 1960 (ISA). At the meeting, SUHAKAM also provided a briefing to the BNBBC on its functions, responsibilities and roles. SUHAKAM was pleased to note of the positive feedback given by BNBBC as well as the latter’s request for SUHAKAM to conduct a briefing session on the importance of human rights for all its members and other parliamentarians.
2.9 Capacity Development
On November 16 2010, SUHAKAM together with the International Detention Coalition (IDC), International Committee of the Red Cross (ICRC) and the UN High Commissioner for Refugees (UNHCR) organized a one-day workshop entitled “Working with Detained Migrants and Refugees” which was attended by about 30 representatives from various government agencies including the Immigration Department, Prison Department, National Security Council and Ministry of Home Affairs. The Workshop focused on detention law and standards, international good practices and protection for individuals with special needs and provision of healthcare and other basic amenities in places of detention.
On 7-9 December 2009, the APF in collaboration with the Raoul Wallenberg Institute of Human Rights (RWI) conducted a Workshop on National Inquiries for SUHAKAM Commissioners and staff. The Workshop was conducted to equip the latter with the knowledge and skills to convene national inquiry on issues that affect human rights of a larger community in the country.
3.0       CHALLENGES AND UPDATES
3.1
Government’s Respond to SUHAKAM’s Recommendations

Despite the fact that SUHAKAM’s annual reports have never been debated in Parliament, SUHAKAM acknowledges the positive effort of the government in establishing an Inter-governmental Committee coordinated by the Legal Affairs Division of the Prime Minister’s Department to study the Commission’s recommendations in its annual report and to request the relevant government agencies to provide necessary responses to SUHAKAM. This is a positive development as it enables SUHAKAM to follow up on its recommendations and establish a channel of communication with the government. 
3.2
SUHAKAM status with the ICC

The ICC Sub-Committee on Accreditation (ICC-SCA) conducted its Special Review on SUHAKAM’s Accreditation on 16-18 November 2009 in Geneva, Switzerland. The final report of SCA was officially conveyed to SUHAKAM on 22 January 2010. SUHAKAM’s retention of its ‘A’ Status has been reconfirmed by the SCA. In support of SUHAKAM’s ‘A’ Status, the SCA expressed its recognition to the efforts of SUHAKAM in taking the necessary steps to maintain its status, particularly in pursuing the two amendments to the founding Act of  SUHAKAM with the Government in 2009. 
Nonetheless, the SCA has also recorded its concerns on two issues vis-à-vis the selection of civil society representatives on the Selection Committee of new Commissioners and Key performance Indicators (KPIs) to be used in determining the re-appointment and dismissal of Commissioners. In view of the fact that the new selection process of Commissioners and KPIs had only come into effect after April 2010, the SCA informed that it would review these issues at its second session of 2010 which is scheduled to take place in November 2010. 
3.3
Appointment of New Commissioners
The appointment of SUHAKAM’s new commission members took effect from 26 April 2010. The Commission is currently led by Tan Sri Hasmy Agam, Malaysia's former UN permanent representative with six standing Commissioners namely Mr Muhammad Sha'ani Abdullah, Professor Datuk Dr Khaw Lake Tee, Mr James Deva Nayagam, Professor Datuk Dr Mahmood Zuhdi A. Majid, Ms Jannie Lasimbang and Mr Detta anak Samen. With these new appointments, SUHAKAM has on board an UN Expert Mechanism on the Rights of Indigenous Peoples, academicians, NGOs members and children’s right advocate as well as native customary land expert.
4.0 WAY FORWARD

Under the leadership of the new Commission members, SUHAKAM is currently refining its Three-Year Strategic Plan that contains the priorities areas and directions of the Commission in the coming years. 

For the interim, SUHAKAM strives to push for the acceptance of its past recommendations by the Government.  It also hopes to maintain steady relations with all stakeholders at the regional and international levels towards improving the human rights standards in the country. 
SUHAKAM is approaching its tenth anniversary that falls on 9 September since its inception in 1999. Looking back, the Commission is confident that its establishment has created a positive impact on the human rights situation in Malaysia despite the limitations and challenges facing the Commission. SUHAKAM will continue to pursue its mandates to protect and promote human rights in the country. 
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