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INTRODUCTION
The Human Rights Commission works for a fair, safe and just society, where diversity is valued, human rights are respected, and everyone is able to live free from prejudice and discrimination.

[1]
The Human Rights Commission’s major statutory functions set out in the Human Rights Act 1993 (the Act) are:

· To advocate and promote respect for, and an understanding and appreciation of, human rights in New Zealand 

· To encourage the maintenance and development of harmonious relations between individuals and among the diverse groups in New Zealand 

· To lead, evaluate, monitor and advise on equal employment opportunities

· To provide an enquiries and complaints service and, through the Office of Human Rights proceedings, legal representation for complainants who go through to the Human Rights Review Tribunal.

The Commissioners

[2]
The Act provides for the positions of Chief Commissioner, Equal Employment Opportunities Commissioner, Race Relations Commissioner, five part-time Human Rights Commissioners, and the Director of Human Rights Proceedings.  The Commissioners and the Director are required by the Human Rights Act to act independently.


The Staff

[3]
The Executive Director manages a staff of approximately 60 full-time equivalents.


The Commission’s approach

[4]
Across the broad range of issues that the Commission could potentially become involved with, the Commission tackles systemic issues, prioritising those affecting the people who are most vulnerable to human rights violations.  The Commission approaches its work through promotion and education, advocacy and protection, handling enquiries and complaints, and undertaking litigation.


Roles and functions

[5]
The Human Rights Act sets out the Commission’s functions and related responsibilities, which include:

· Advocating for human rights 

· Conducting human rights programmes and activities

· Making public statements on human rights and race relations issues 

· Promoting understanding of the human rights dimensions of the Treaty of Waitangi

· Publishing guidelines and voluntary codes of practice

· Receiving and inviting public representations on human rights

· Consulting and cooperating with other organisations

· Inquiring into infringements of human rights

· Bringing proceedings and intervening in court proceedings

· Reporting to the Prime Minister on human rights compliance, international standards and legislation

· Development of a national plan of action for human rights (the first plan was released as Mana ki te Tangata – The New Zealand Action Plan for Human Rights on 31 March 2005).

[6]
Decisions about which functions and related responsibilities are most appropriate and effective are influenced by the experience of working with a wide range of individuals and groups, the development of an evidential base and use of empirical data as well as a rigorous legal analysis, and the Commission’s knowledge of international good practice.


The Commission’s areas of work

[7]
The Commission structures its work across outcome areas that reflect the priorities identified in Mana ki te Tangata – The New Zealand Action Plan for Human Rights.

· Human rights environment:  with a focus on incorporating human rights standards in law, and ensuring they are upheld in policy and delivered in public and with an emphasis on the rights of children and young people

· Rights of disabled people

· Race relations

· Right to work

· Te Mana I Waitangi – Human rights and the Treaty of Waitangi

· International connectedness: emphasising the strengthening of security and prospects for sustainable development through global respect for human rights.

[8]
A seventh outcome area covers organisational development. 


New Zealand Action Plan for Human Rights

[9]
The New Zealand Action Plan for Human Rights 2005-2010 advocated the application of a rigorous human rights approach to the development of legislation, policy and practice, which, in brief, involves identifying all the rights and rights-holders, where necessary balancing rights to minimise any derogation while prioritising those of the most vulnerable, ensuring participation in decision-making of those affected, non-discrimination, accountability and empowerment.  We have sought to demonstrate the practical value of a human rights approach and to build understanding of what it means by applying it to the Commission’s own work and ways of working. 


Underpinning considerations

[10]
Three other key considerations underpin the Commission’s strategic planning and identification of priorities. 

[11]
First that in a democratic society like New Zealand without explicit constitutional guarantees of human rights, the extent to which the Government of the day actively reflects human rights in its legislation, policy and practices, depends on the extent that its citizens demand that it do so.  For this reason the Commission has a strong emphasis on what I describe as getting human rights out of the lawyers’ offices and into the community.  
[12]
Secondly recognition that while the State and government of the day has a major responsibility to promote and protect the rights of those within its borders, the responsibility to respect the rights of others extends beyond the state to business, unions, community organisations, to schools and families and indeed to each one of us. 

[13]
And thirdly acknowledgement that state and society-wide respect for human rights, harmonious relations and equal employment opportunities can be achieved only by working with others – across the community, in education, in business, in central and local government.

HIGHLIGHTS 2008-2009

Ratification of the Convention on the Rights of Persons with Disabilities

[14]
New Zealand ratified the United Nations Convention on the Rights of Persons with Disabilities (the Convention) on 26 September 2008.  The passing of the Disability (United Nations Convention on the Rights Persons with Disabilities) Act provided for changes that were required to make New Zealand’s laws are consistent with the Convention. The Commission has had an active engagement at every stage of the process.
[15]
The Commission has been working with disabled people’s organisations and government officials on a proposal for the Article 33 structures and monitoring mechanism.  Of immense assistance in this process was the APF funded visit of Professor Gerard Quinn. His visit generated debate amongst organised and civil society groups and public officials, and gave the Convention a media profile.  His expertise was also invaluable in the development of the Commission’s position on its monitoring role.

[16]
The Commission’s work programme on the rights of disabled people, in addition to the implementation of the Convention, currently has three specific priorities: education, employment and transport. 
UDHR 60th Anniversary / NZ Human Rights Action Plan Mid-term Review / NZ’s first Universal Periodic Review
[17]
Three features of the past year together provided a broad-ranging focus on the status of human rights in New Zealand.  They were the 60th anniversary of the Universal Declaration of Human Rights, the Commission’s mid-term review of progress on the human rights priorities identified in the New Zealand Action Plan for Human Rights and the fact of New Zealand’s first Universal Periodic Review before the UN Human Rights Council in May 2009.

[18]
An evaluation in 2008 of progress in implementing the New Zealand Action Plan for Human Rights has found that despite significant gains, the pressing issues and priorities identified remain critical.  That review informed the Commission’s Report on New Zealand’s Human Rights Performance, which was submitted to the United Nations Human Rights Council as part of the UPR process and contained 13 recommendations for further action by the government. Areas of achievement highlighted in the Commission’s UPR report included actions to reduce violence against young people, policies to reduce poverty, improved access to health care, improvements in social and economic indicators for Māori and Pacific peoples, a revised school curriculum, strengthening of the rights of gay, lesbian, bisexual and transgender people, greater use of the Māori language, fostering Pacific languages, migrant settlement initiatives, and the integration of human rights into NZAID’s policies and practices.

[19]
Coming so early in a new government’s term of office the Universal Periodic Review put human rights on its agenda in a way that nothing else would have done.  The Minister of Justice’s leadership of the delegation to Geneva was evidence of the seriousness he accorded the process.

[20]
Both prior to and after the release of the draft national UPR report the Commission collaborated with the Ministry of Foreign Affairs and Trade (MFAT) who arranged March civil society consultation meetings to seek input and public submissions on the report.  The Commission attended the session on 7 May 2009 for the New Zealand presentation of the Report to the 5th session of the Human Rights Council in Geneva.
[21]
The Commission’s engagement in the UPR process benefitted from the opportunity to learn from other NHRIs, OHCHR and Commonwealth Secretariat officials and international NGOs at APF 13, at the ICC Conference and at a Commonwealth Secretariat workshop.  Most of the Commission’s recommendations were picked up by States contributing to the New Zealand review. 


Optional Protocol to the Convention against Torture
[22]
The first annual report of activities under the Optional Protocol to the Convention against Torture (OPCAT) was published and tabled in Parliament.

[23]
The report noted that while a number of formal preventive visits had taken place, it had been a foundational year for the OPCAT monitoring system in New Zealand.  The Human Rights Commission has been designated as the Central National Preventive Mechanism, responsible for identifying systemic issues, liaising with the UN Subcommittee and for coordination of the four National Preventive Mechanisms – the Ombudsmen, the Independent Police Conduct Authority, the Children’s Commissioner and the Inspector of Service Penal Establishments.  

[24]
The report identified the human rights standards and detailed the monitoring standards framework which the preventive mechanisms are applying.  It concluded with a summary of emerging issues, including issues for particular groups, facilities, staff, the use of force and restraint, administrative and resourcing issues and clarification required in relation to OPCAT designations.

[25]
Through APF Commission staff have participated in training programmes.  The Commission has also hosted a visit to New Zealand by the Association for the Prevention of Torture.


Convention against Torture
[26]
Examination of New Zealand’s fifth periodic report on its compliance with and implementation of the Convention against Torture (CAT) took place before the Committee against Torture in Geneva on Friday, 1 and Monday, 4 May 2009.  The government delegation engaged comprehensively with the Committee.  In addition to the Commission’s update paper, prior to the sessions with the Committee, the Chief Commissioner presented two further brief papers, one during the private meeting with the Committee and the other at the conclusion of the process.  The Commission has welcomed the Committee’s conclusions and recommendations and will be working with the relevant agencies on their implementation.


New Zealand Diversity Action Programme 

[27]
The New Zealand Diversity Action Programme was adopted by a forum of community leaders at Parliament in August 2004, following a number of instances of racial harassment, including the desecration of two Jewish cemeteries.  The programme is a network of over 250 organisations contributing programmes and projects that strengthen cultural diversity and improve race relations in New Zealand.

[28]
209 participants renewed or registered participation in the New Zealand Diversity Action programme for 2009, contributing 537 projects.  There was a 43% increase in the language network with 714 subscribers.  The other three diversity networks - religious diversity, media and refugee - continued to show strong growth over this period.  


National Statement on Race Relations

[29]
The Statement of Race Relations presents ten principles which provide a human rights famework for discussion and dialogue on issues raised by New Zealand's increasing cultural diversity.  It was published in August 2008 in the form of a small booklet titled Race Relations in Aotearoa New Zealand: Whanaungatanga ā Iwi: Statement on Race Relations, and launched at the New Zealand Diversity Forum 2008 in Auckland by the Prime Minister and the Race Relations Commissioner.


New Zealand Diversity Forum

[30]
The annual New Zealand Diversity Forum in August brings together brings together organisations and individuals who have a commitment to practical action to support cultural diversity and foster harmonious race relations.  The programme offers a wide range of specialist and public forums organised by participants in the New Zealand Diversity Action Programme.

[31]
Last year Social Justice and Aboriginal and Torres Strait Islanders Commissioner Tom Calma was a keynote speaker.  The Forum also valued the participation of Australian State and Federal Human Rights Commissioners.

Race Relations Report

[32]
The annual review of Race Relations – Tūi Tūi Tuituiā: Race Relations in 2008 recorded events and developments ranging from community action on diversity to the Treaty of Waitangi, discrimination, human rights, migration and settlement, language, media, religious diversity and improving knowledge and research.  The review’s purpose is to provide factual and contextual information to the public to inform discussion in the lead-up to Race Relations Day on 21 March 2008.   


Race Relations Day

[33]
Race Relations Day on 21 March was recognised nationwide with an increased number of community, local government and government events with the theme of “People in your Neighbourhood”.  The Commission coordinates and supports activities on the day and in the weeks leading up to it by communities, local government, schools and workplaces.  The Commission had a presence at 60 events throughout the country.  The Race Relations Day poster as sent to 2800 schools throughout New Zealand. 


Māori Language Week
[34]
Māori Language Week is held in the last week of July.  The Commission works in partnership with the Māori Language Commission and Te Puni Kōkiri to promote the use of te reo Māori by all New Zealanders.  The theme for Māori Language Week 2009 is Te Reo i te Hapori - Māori Language in the Community.

Samoan Language Week 

[35]
The Commission worked with Faalapotopotonga mo le Aoaoina o le Gagana Samoa i Aotearoa (FAGASA), the Association of Samoan Language Teachers and other partners to promote the first Samoan Language week (25-29 May) and to celebrate the language, culture and people of the fourth largest population group in New Zealand. The event was extremely popular and a wide range of activities were held in schools and communities and listed on the Commission's website.  Samoan Language Week demonstrated the effectiveness of the partnership based approach under the NZ Diversity Action Programme with the Commission supporting NZDAP participant FAGASA. 


Durban Review Conference

[36]
Race Relations Commissioner Joris de Bres represented the Commission at the Durban Review Conference in Geneva in April.  He played an active role in facilitating the input of 40 National Human Rights Institutions represented at the conference.  NHRI’s made a series of practical commitments to make themselves more effective in combating racial discrimination.  A comprehensive report was provided to the Minister and made available on the Commission’s website.


Launch of National Conversation about Work
[37]
A major new initiative for 2009 is the National Conversation about Work.  The aim is to hear from workers and employees about what is required to overcome barriers to equal employment opportunities and to progress equality for everyone.
[38]
Over 1,000 employers, employees and community representatives have participated in the National Conversation to date. 

[39]
Regions visited during the year were Wellington, West Coast Taranaki, Manawatu/Wanganui, Nelson, Marlborough and Tasman.  The Commission also engaged with the Navy and the Army.  Draft reports were sent to all participants for amendment and approval.  The Wellington, West Coast, Taranaki, and Navy reports have been published on-line. 

[40]
A survey of participants indicates satisfaction with the process and support for the aims of the project.  Planning for the next term regional engagements - Northland, Bay of Plenty, East Coast and Hawkes Bay - are underway. 

[41]
Electronic engagement is also proceeding with participation in the on-line survey and a number of submissions and blog postings received.  The regional visits show that the recession is forcing employers to redesign jobs and that employees are increasingly concerned about job security.  Disabled communities are particularly vulnerable from job loss and a tighter labour market.


Good Employer Guidance

[42]
Work has been completed on updating and broadening the on-line guidance “Getting it Right - the Good Employer”, so that it is relevant to the wider state sector, local government and the private sector.  The guidance has been published on line on the National Equal Opportunities Network (NEON) website. 
[43]
Engagement with local government on being a good employer has been a focus of this year.  In partnership with the State Services Commission, the Commission continues to provide guidance on request to Crown entities and to hold quarterly EEO practitioners meetings for the wider state sector. Many requests for advice and for presentations about recruitment processes followed publication of Getting a Job; An A to Z for Employers and Employees Pre- Employment Guidelines.   


Te Mana I Waitangi


Foreshore and Seabed

[44]
The Commission’s submission on the review of the Foreshore and Seabed legislation was one of the most substantial of over 60 submissions made during this year.  The panel asked the Commission to provide a human rights perspective on a number of specific matters and incorporated significant elements of the Commission's analysis in its final report which recommends repeal of the legislation.

Crown-Tangata Whenua Relationships 

[45]
Thirteen Crown and Tangata Whenua case studies have been developed.  The case studies are a collaborative effort between the Commission and the 13 organisations that are being highlighted.  They emphasise the purpose, process and successful outcomes in relationships that are enduring between Crown agencies and Tangata Whenua. 

[46]
A forum for case study participants on the health of their relationships was held in March.  The forum covered the nature of the relationship, what was working well, and what improvements were needed.  Themes that emerged included limited resources; the need for Tangata Whenua to wear “many hats” to have a working relationship with the Crown; the time needed to build relationships; the need for the relationship to be based on equality; and the problem of isolation and the benefit for Tangata Whenua groups to come to together to talk about how they are working with the Crown.

[47]
The Commission has developed a Tangata Whenua relationship plan to maximise resources, focus engagements, and share information of common interest. 


Human Rights Dimensions of the Treaty

[48]
An issues and options paper has been drafted.  In addition to providing information about the human rights dimensions of the Treaty, the paper also discusses the Treaty in relation to New Zealand’s constitutional arrangements.  One of its aims is to contribute to the constitutional review planned by Government in 2010.

Other activities
[49]
Other significant work included:

· follow up to the report on the Transgender Inquiry with progress made on implementation of a number of the report's recommendations

· expansion of the human rights community development programme to a third region

· continued support for the Human Rights in Education initiative. 


Enquiries & Complaints

[50]
The annual number of complaints to the Commission is currently approximately 4000, with 1300 of these claiming unlawful discrimination, and the balance raising possible breaches of other human rights standards.  Disability, race- and sex-based discrimination are the most common grounds of complaint, with a large proportion of these relating to employment and pre-employment issues. Interactions with government departments or agencies, the provision of goods and services, and discrimination in the area of education also feature prominently in complaints made to the Commission. 

[51]
As human rights enquiries often involve people from the most vulnerable sections of society, the focus in 2009 will be on improving access and ensuring complainants are appropriately supported throughout the process.  Ensuring the service is widely accessible will entail monitoring the profile of those who contact the Commission, increasing its visibility, ensuring systems support ease of access, providing accessible information and resources, enabling translations into community languages, and the continued development of internal capability in te reo Māori. 


Litigation
[52]
In August the Commission made written submissions to the High Court in Smith v Air New Zealand Ltd endorsing the Human Rights Review Tribunal’s approach to discrimination and seeking to clarify the meaning of reasonable accommodation in light of New Zealand’s recent ratification of the UN Disability Convention.  The High Court concluded that Air New Zealand had not breached s.44 and it was therefore not required to consider whether the airline’s accommodation of Ms Smith had been reasonable. The decision is being appealed and the Commission has been granted leave to intervene.

[53]
The Commission also appeared before the Supreme Court in March as intervener in an appeal from the Court of Appeal, again involving Air New Zealand in relation to the definition of discrimination.  The Commission’s submission to the court in McAlister v Air New Zealand Ltd related to the concept of comparators and argued that the approach adopted by the Court of Appeal (and subsequently applied in Smith) was unduly rigid and had the potential to undermine the purpose of the Human Rights Act.   

[54]
The Office of Human Rights Proceedings represented complainants in two major cases - the Child Poverty Action Group case, claiming family and employment status discrimination in the government's Working for Families policy; and the Parents as Caregivers case, claiming discrimination on the basis of family status when family members care full-time for severely disabled adult family members.

[55]
Both have significant economic and social rights elements.


Human rights in the Pacific

[56]
In part generated by the United Nation’s Universal Periodic Reviews, there has been renewed interest in the promotion and protection of human rights across the Pacific region.  A number of Pacific Island Forum states are currently taking steps towards establishing a national human rights institution (NHRI).  The Commission scoped the options for a national human rights institution for Samoa in contract work for the Asia Pacific Forum (AFP) and at the request of the Samoan Attorney-General, and attended a regional workshop to discuss the establishment of NHRIs in Pacific Island countries.  The Commission’s regional role continued with its facilitation of the Pacific Human Rights Roundtable, which continues to provide an important forum for government, civil society, and NGOs that are active in the area of Pacific human rights. 


New Zealand / Philippines Human Rights Commissions' Project

[57]
The project is focused on three predominantly indigenous communities in the Philippines and with the local agencies of the State in those communities, in particular the Police, the Defence Forces and the National Commission for Indigenous People. 

[58]
Project activities involve:
· strengthening the promotion and protection of the human rights of Indigenous peoples

· a three-year programme of engagement and human rights community-based development with community representatives and their organisations in three predominantly indigenous communities

· a three-year programme of engagement with the Police, Defence Forces and other key agencies of the State in those communities drawing on the strengths, and current programmes, of each participating Commission.

[59]
It links with parallel human rights community development work in New Zealand.

Improving efficiency and effectiveness

[60]
To deliver on its statutory mandate and provide services as efficiently and effectively as possible the Commission undertakes:
· Programmes to build staff and organisational capability

· Regular reviews of systems, policies and processes

· Targeted project and activity evaluations.

CHALLENGES


Global recession

[61]
The global recession and the change of government have impacted across all areas of the Commission’s work in the last 12 months.

[62]
Even in the period of relative prosperity that New Zealand has enjoyed in recent years, entrenched inequalities have persisted.  The global recession threatens to reverse progress that has been achieved in addressing disparate economic and social outcomes, particularly for Māori and Pacific peoples.

[63]
With deteriorating economic circumstances, increasing numbers of people are facing serious hardship.
 The effect on children is particularly invidious. Children in poor families are more likely to be sick and injured, they are at greater risk of abuse and neglect and their educational achievement and subsequent employment opportunities are affected.

[64]
Labour market statistics have begun to show the negative effects of the global recession, with forecasts suggesting labour market indicators will worsen.  Statistics suggest the groups of workers likely to be most affected by the economic downturn are young people, Māori and Pacific workers. Increasingly, redundancies are impacting on professionals and tradespeople. While recent years have seen increased participation by women in the labour force, the gender pay gap has remained. 

[65]
Race relations are also affected by the challenges of the recession and increased competition for employment and other resources.  


Change of government

[66]
A change in government provides opportunities and challenges for human rights in New Zealand.  Amongst the possible opportunities, the post-election agreement between the National Party and the Māori Party has the potential to strengthen Crown-Tangata Whenua relationships. The constitutional review which forms part of that agreement will provide an opportunity to consider the place of the Treaty of Waitangi and, if the Commission’s advocacy is successful, of human rights in New Zealand’s constitutional arrangements. 
[67]
However some of the government’s criminal justice and labour market initiatives have the potential to weaken human rights protections.  Amongst others, the Commission has expressed concern at proposals which will increase the prison population and lead to prison overcrowding in the short to medium term, at the axing of the pay equity programme within the Department of Labour, the cuts in funding to adult community education and to some services for disabled children.

[68]
Most recently the Minister of Health has stopped any funding and all work by the Ministry of Health on transgender health issues including activities which were progressing the Transgender Inquiry recommendations.   


FOCUS OF WORK PROGRAMME 2009-2010

[69]
The Commission’s programme of work for 2009-2010 continues to be focused on:
· Building community-wide understanding of and respect for human rights and responsibilities

· Incorporating human rights standards, particularly economic, social and cultural rights, into legislation, policy and practice

· Reducing discrimination, entrenched social and economic inequalities and barriers to full participation in society

· Accelerating progress on equal employment opportunities

· Effectively implementing the Convention on the Rights of Persons with Disabilities with an emphasis on education, employment and fully accessible public transport

· Strengthening Treaty relationships and promoting understanding if the human rights dimensions of the Treaty of Waitangi

· Increasing respect for cultural diversity and making provision for diverse communities in the delivery of goods and services

· Promoting and monitoring New Zealand’s implementation of its international human rights obligations. 

� The Auckland City Mission has seen a 27 per cent increase in the number of food parcels distributed in the first three months of 2009 compared with 2008. This is a 35 per cent increase compared with the first three months of 2007.


�  Fletcher M & Dwyer M, A Fair Go for all Children: Actions to address child poverty in New Zealand. A Report for the Children’s Commissioner (2008).  
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