Compliance with the Paris Principles

Principle 6: Adequate powers of investigation
The following information is taken from the UNDP-OHCHR Toolkit for collaboration with National Human Rights Institutions (published December 2010 by the United Nations Development Programme and the Office of the High Commissioner for Human Rights).
Background

In 1991, the UN Centre for Human Rights (today’s OHCHR) convened a conference of national human rights institutions to define common attributes that all new or existing NHRIs should possess. Because the meeting was held in Paris, the resulting standards came to be known as the “Paris Principles”. 

The Paris Principles have become part of the human rights lexicon: the Vienna Declaration, for example, qualified any mention of national institutions with the phrase “established in conformity with the Paris Principles”. The Principles were approved by a UN General Assembly resolution in 1993 and today are broadly accepted as the international standard or test of an institution’s independence and effectiveness. 

Understanding the requirements of the Paris Principles takes some effort, since they are vague at times and can often be fully appreciated only with reference to ‘best practice’ or at least ‘good practice’. The following discussion identifies each standard, and outlines the requirements as expressed in the Principles on how those requirements may be satisfied. A checklist to assess the degree to which a proposed or existing NHRI meets the standard being discussed is provided.

Key features

The Paris Principles set out standards that all national human rights institutions should meet, as well as a few additional principles that apply only to institutions with “quasi-jurisdictional” competence. These additional Principles are optional, even for institutions with such competence. Since these are not part of the ‘minimum standards’ that all institutions must meet, they are not dealt with in any detail here.

The Paris Principles are minimum conditions that must be met for a NHRI to be considered credible by its peer institutions and within the UN system. Under the Paris Principles, NHRIs are required to:

· Protect human rights, including by receiving, investigating and resolving complaints, mediating conflicts and monitoring activities; and

· Promote human rights, through education, outreach, media, publications, training and capacity building activities, as well as by advising and assisting governments.

The Paris Principles set out what a fully functioning NHRI is and identify six main criteria that these institutions should meet to be successful:

· A broad mandate, based on universal human rights standards;

· Autonomy from government;

· Independence guaranteed by statute or constitution;

· Pluralism including through membership and/or effective cooperation;

· Adequate resources; and

· Adequate powers of investigation.
Principle 6: Adequate powers of investigation
The Paris Principles provide that an NHRI can consider any question, so long as it falls within its area of competence, whether it is submitted by Government or “on the proposal of its members or of any petitioner”. NHRIs do not need the concurrence of a higher authority when deciding to consider a question. Furthermore, an NHRI operating in conformity with the Paris Principles will also have the authority to “hear any person and obtain any information and any document necessary” to examine such questions. 

The Principle that provides that an institution can consider questions on the proposal of a member or petitioner suggests that an institution should have the authority to hear from a victim, representatives of the victim or from third parties, and that it should have the authority to carry out own-motion investigations. 

It is possible to have a Paris Principle-compliant NHRI that does not have the power to accept individual complaints. This is different from the general requirement in the Principles that NHRIs should have the power to protect rights. The authority to accept, and investigate specific complaints from individuals or groups is a specific and additional power. It is worth setting out the Methods of Operation section of the Paris Principles in this regard: 

“Within the framework of its operation, the national institution shall: 

a) Freely consider any question falling within its competence, whether they are submitted by the Government or taken up by it without referral to a higher authority, on the proposal of its members or of any petitioner; 

b) Hear any person and obtain any information and any document necessary for assessing situations falling within its competence”. 

(Emphasis added). 

The Principles provide that an institution shall consider questions on the proposal of a member or any petitioner. This suggests that an institution should have the authority to inquire into matters raised by a victim, representatives of the victim, or from third parties, and that it should have the authority to carry out own-motion inquiries. (The additional Principles make clear that the authorities set out in the main body of the document also apply equally to institutions with quasi-jurisdictional authority.) 

The Principles also state that NHRIs shall have the authority to “hear any person and obtain any information and any document necessary for assessing” the situation, presumably including when conducting inquiries or investigations. The authority to ‘hear any person’ implies that NHRIs should have powers to compel a person to give evidence or testimony and to protect individuals from potential retaliation for having done so. The authority to “obtain any information and any document” also implies that the institution has the authority to compel the production of documents and is able to use or access search and seizure powers, as well as to apply penalties to those refusing to produce, for destroying or for falsifying information and documents. 

That being said, not all NHRIs have the specific authority in law to investigate individual complaints and this is not considered as making them non-compliant with the Paris Principles, so long as they do have the authority to inquire into matters or issues of a general nature. 

It is also true that not all NHRIs, including those with the authority to investigate individual cases, have the legal authorities and powers described above. This, too, does not mean that they do not comply with the Paris Principles. However, it is considered a ‘best practice’ that such powers are available to a NHRI since their absence reduces the NHRI’s capacity to fulfil its mandate. Where they are available, it would be highly preferable if the founding law specifically provided the legal authority for this so that there is no doubt or confusion on the matter.
CHECKLIST: INVESTIGATION1
	PRINCIPLE
	REQUIREMENTS
	YES
	NO

	INVESTIGATION
(Examination of issues)
	The institution can consider any issue within its competence on its own initiative on the proposal of its member or any petitioner
	
	

	
	The institution can hear any person or obtain and information or document necessary to carry out its work
	
	

	
	The institution can hear any person or obtain and information or document necessary to carry out its work
	
	

	
	The right to hear any person and obtain any document is enforceable in law
	
	

	
	The right to enter any premises to further an investigation is set out in law
	
	

	
	Obstruction in obtaining, or denial of, access to a person, document or premises is punishable in law
	
	

	
	The institution has the legal authority to enter and monitor any place of detention
	
	

	
	The institution can enter the place of detention without notice
	
	


1. Note that text in italics are derived from, but not given in, the Paris Principles.
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