Compliance with the Paris Principles

Principle 3: Independence
The following information is taken from the UNDP-OHCHR Toolkit for collaboration with National Human Rights Institutions (published December 2010 by the United Nations Development Programme and the Office of the High Commissioner for Human Rights).
Background

In 1991, the UN Centre for Human Rights (today’s OHCHR) convened a conference of national human rights institutions to define common attributes that all new or existing NHRIs should possess. Because the meeting was held in Paris, the resulting standards came to be known as the “Paris Principles”. 

The Paris Principles have become part of the human rights lexicon: the Vienna Declaration, for example, qualified any mention of national institutions with the phrase “established in conformity with the Paris Principles”. The Principles were approved by a UN General Assembly resolution in 1993 and today are broadly accepted as the international standard or test of an institution’s independence and effectiveness. 

Understanding the requirements of the Paris Principles takes some effort, since they are vague at times and can often be fully appreciated only with reference to ‘best practice’ or at least ‘good practice’. The following discussion identifies each standard, and outlines the requirements as expressed in the Principles on how those requirements may be satisfied. A checklist to assess the degree to which a proposed or existing NHRI meets the standard being discussed is provided.

Key features

The Paris Principles set out standards that all national human rights institutions should meet, as well as a few additional principles that apply only to institutions with “quasi-jurisdictional” competence. These additional Principles are optional, even for institutions with such competence. Since these are not part of the ‘minimum standards’ that all institutions must meet, they are not dealt with in any detail here.

The Paris Principles are minimum conditions that must be met for a NHRI to be considered credible by its peer institutions and within the UN system. Under the Paris Principles, NHRIs are required to:

· Protect human rights, including by receiving, investigating and resolving complaints, mediating conflicts and monitoring activities; and

· Promote human rights, through education, outreach, media, publications, training and capacity building activities, as well as by advising and assisting governments.

The Paris Principles set out what a fully functioning NHRI is and identify six main criteria that these institutions should meet to be successful:

· A broad mandate, based on universal human rights standards;

· Autonomy from government;

· Independence guaranteed by statute or constitution;

· Pluralism including through membership and/or effective cooperation;

· Adequate resources; and

· Adequate powers of investigation.
Principle 3: Independence
Guaranteed by a constitution or legislation 

The Paris Principles provide that an institution should have its “sphere of competence” set out in the constitu​tional provision or legislation that creates it and that it should have the authority to examine any human rights matter that is “within its jurisdiction”. 

There are several reasons why it is important for an institution’s mandate to be set out in a constitution or in legislation: it enhances the institution’s permanence (since its mandate cannot be changed or withdrawn merely by executive order or, if there is a constitutional basis, even by law) and independence (since there is less fear of a changed or withdrawn mandate). Having a NHRI’s mandate set out in legislation that has been approved by the nation’s elected officials improves visibility and transparency. The public can refer to a text that sets out what that institution is meant to do, as well as what powers it has, and can measure an institution’s performance against defined expectations. 

While the Paris Principles do not specify a preference for a constitutional mandate, having a mandate based in a constitution strengthens the NHRI since it provides more permanence (a constitution is harder to change) and gives the institution a higher profile in law. That being said, a constitutional mandate should be supplemented with enabling legislation that sets out in greater detail an institution’s responsibilities, powers and authorities. 

Independence in operation and in funding 

Independence is both operational and financial. The truest test of independence is found in the actions of the institution: an institution should have the ability to conduct its day-to-day affairs independently from any outside influence. This means that the institution has the authority to draft its own rules of procedure which cannot be modified by an external authority. An institution’s recommendations, reports or decisions should not be subject to an external authority’s approval or require their prior review. 

In terms of financial independence, the Paris Principles require that funding be sufficient to allow the NHRI to have its own premises and staff “in order to be independent of government”. The constitutional provision or law that establishes an NHRI should give the institution a separate legal personality sufficient to allow it to make decisions and undertake responsibilities independently. Having the institution report directly to Parliament or to the Head of State can diminish perceived interference that might exist if the institution reported to a Ministry.
Independence through appointment and dismissal 

The terms and conditions that govern appointment and dismissal of members should be transparent, i.e. set out in the constitutional provision or law (or both) that establish the NHRI. They should include: 

· method of appointment; 

· criteria for appointment (professional qualifications, recognised competencies, personal history of integrity and independence, etc.); 

· duration or term of appointment and possibility of reappointment (guaranteed, fixed-term appointments, which may be renewable); and 

· dismissal process (only for wrongdoing of a serious nature, clearly inappropriate conduct, serious incapacity. Mechanisms should be independent of the Executive, such as a Committee of Senior Judges, a court or a vote of Parliament). 

Methods of Appointment: The Paris Principles emphasize the importance of the selection process of members, but not the ideal or required process. The following practices should be considered as practices that promote transparency and pluralism: 

· Explicitly including respect for pluralism and diversity as part of the selection criteria (see the next section); 

· Involving Parliament in the formal selection process, by creating a short list of candidates, selecting candidates from a short list developed by the Executive, or formally ratifying decisions of the Executive; and 

· Ensuring that social forces have a meaningful say in the process. This could be achieved through the establishment of a representative Committee of Experts to conduct the nomination and selection process. Alternatively, social forces could be consulted directly to participate in nomination or short-listing decisions, perhaps by a Parliamentary Committee. 

One study has noted that procedures are more transparent if civil society representatives are involved and if there are clear rules: 

It would be advisable for each country to develop some transparent and widely known procedure for: 
1) primary nomination of candidates with mandatory participation of various groups of civil society like trade unions and NGOs; 
2) public scrutiny of candidates; and 
3) competitive selection and approval of candidates by the parliament.1
Criteria for Appointment: The quality of members, leadership and staff are vital to the NHRIs’ reputation and effectiveness. Transparent and merit-based procedures will likely result in independent and professional members who have the confidence of the communities they serve. Even if there is no requirement in the enabling law that members have human rights experience, this can be ensured by a transparent and engaged process of appointment. 

Government representatives on National Institutions: The ICC Sub-Committee has noted that the Paris Principles require that Government representatives on governing or advisory bodies of National Institutions not have decision making or voting capacity.2 
Terms of Office: It should be noted that the term of office of members should be long enough to support independence and effectiveness. Terms that are too short – two-years for example – may limit, or be seen as limiting - a NHRI’s independence. Members may feel that their re-appointment is dependent on how acceptable they have been to the government of the day. Moreover, short terms of two years or less do not give members the time to both enunciate a vision and put it into effect and therefore may impact negatively on the NHRI’s potential effectiveness. 

All staff of the NHRI should ultimately report to and be accountable to the head of the NHRI, although day-today responsibilities may be delegated. There should be no possibility that senior staff can be appointed or dismissed, except through a decision of the head, preferably in consultation with all members. Doing otherwise would be to seriously compromise the independence of the institution. 

>>Examples: Dismissal 
Wrongdoing of a serious nature: 

· E.g. Conviction for a criminal offence punishable by imprisonment (sometimes there is a requirement that the period of imprisonment be significant – minimum 1-year) 

Inappropriate conduct and conflict of interest (for example, a NHRI member renders a decision in a case against a company owned by a close relative). 

· Conduct that is contrary to the ‘code of conduct’ is established by the NHRI. 

· Engaging in other paid employment, if the position is full time, or, if part time, activity that is incompatible with NHRI’s work. 

· Substantive activity in a political party. 

· Supporting groups or positions that are clearly incompatible with the office, e.g., racist organizations, anti-immigrant policies, etc. 

· Incapacity: 

· Mental incapacity as declared by a competent authority. 

· Physical infirmity that makes it impossible to undertake the duties of the job. 

· Incompetence or failure to discharge the functions of the office, e.g., not attending commission meetings over a prolonged period. 

· Failure to meet legislative conditions on vacating previous employment 

>>Examples: Processes for dismissal 

· The House of Peoples and the House of Representatives debate the issues, hear from the individual involved and approve the action by a two third majority vote. Source: Law on the Human Rights Ombudsman of Bosnia and Herzegovina, article 12 
· The Supreme Court enquires into an allegation of misdemeanour or incapacity and finds that it is proved. Source: The Protection of Human Rights Act (India), article 5 

· The National Parliament establishes an ad hoc enquiry committee to examine a motion to dismiss a member; the findings of the ad hoc committee are communicated to, and may be appealed by, the NHRI to the Plenary; the Plenary takes the final decision and can dismiss only with 2/3rd majority vote. Source: Statute for the Ombudsman for Human Rights and Justice (Timor-Leste), article 21 

· A committee is established by the Chief Justice and the President makes a determination based on the recommendation of this committee. (The process is similar to that applied for the removal of Court of Appeal Justices and High Court Justices.) Source: Art 146 of the Ghanaian Constitution.

Independence through privileges and immunities 

The ICC Sub-committee has strongly recommended that provisions be included in national law to protect legal liability for actions undertaken in the official capacity of the NHRI.3
There are two types of immunity: the first is specifically meant to avoid situations where members are sued for slander or similar causes of action as a result of doing their job as required by the law. This immunity is limited to acts performed under the enabling law and it is lifted for offences conducted outside the scope of that authority. 

The second is general immunity: The purpose of this latter kind is to protect NHRI members and staff from malicious accusations, and from using such accusations as a pretext to oust a member or harass a staff person. As a general rule, NHRI legislation provides for the first type of immunity. The second is generally taken into consideration indirectly through rigour in dismissal procedures that require some form of Parliamentary or judicial approval prior to dismissing a member for illegal conduct. 

Staff discipline should be addressed through the human resources process.

>>Note: Acts performed in an official capacity and in good faith 

Acts performed in an official capacity are those that are related to the mandate and functions of the organisation, that are sanctioned or authorised by the organisation and/or for which the official had been empowered to perform.

A member of a NHRI would be saved from libel claims, for example, when coming to a recommendation or deci​sion or voicing an opinion or view on a human rights matter even if it were proved to be false and/or to have been damaging. 

An official with the NHRI would be allowed to seize documents pertinent to an enquiry with impunity when such seizure is authorised by the enabling law and is done in accordance to its rules of procedure. 

Immunity does not extend to acts taken in bad faith or in abuse of process, for example, if the member voiced an opinion that he or she knew to be wrong or clearly unsupported, or if the official seized a document that he or she knew was not pertinent but wanted for reasons other than the enquiry, including personal gain. 

As well, members and staff should be held inviolable and immune from search, seizure, requisition, confiscation or any other form of interference in their archives, files, documents, communications, property, funds and assets of the Office or in their possession. This immunity is important to protect the ability of the NHRI to gather and maintain evidence and documents, and is vital to ensuring the safety of complainants and witnesses. This, in turn, is a requisite for the NHRI to undertake its responsibilities, which will often involve dealing with allegations of violations involving individuals in positions of power, including the police, the armed forces and the security services.

CHECKLIST: AUTONOMY AND INDEPENDENCE4
	PRINCIPLE
	REQUIREMENTS
	YES
	NO

	AUTONOMY & INDEPEDENCE
(Mandate)
	Mandate is set out in constitution or legislation
	
	

	
	Mandate gives authority to promote and protect human rights
	
	

	AUTONOMY & INDEPEDENCE
(General jurisdiction)
	Competence is defined in legislation
	
	

	AUTONOMY & INDEPEDENCE
(Appointment process)
	Appointment effected by official act
	
	

	
	Appointment is for a specific duration, (but not so short – e.g., two-years – as to potentially effect independence and effectiveness)
	
	

	
	Appointment may be renewable , so long as pluralism is assured.
	
	

	
	Appointment process, duration, renewability and criteria set out in legislation
	
	

	
	Appointment process supports pluralism and independence
	
	

	
	· Nominations include input from civil society
	
	

	
	· Selection process involves Parliament
	
	

	
	· Criteria for selection includes demonstrated experience in human rights
	
	

	AUTONOMY & INDEPENDENCE 
(Dismissal process)
	Conditions for which a member may be dismissed are set out in legislation
	
	

	
	Conditions relate to serious misconduct, inappropriate conduct, conflict of interest or incapacity only
	
	

	
	Decision to dismiss requires approval preferably by autonomous body such as a panel of high court judges, at a minimum by 2/3rds vote of Parliament
	
	

	AUTONOMY & INDEPENDENCE
	If Government Officials in membership, they have advisory capacity only
	
	

	
	Institution reports directly to Parliament
	
	

	
	Members have immunity for official acts
	
	

	
	State funding is sufficient to allow for independent staff and separate premises
	
	

	
	State funding is sufficient to allow for core programming5 in protection and promotion
	
	

	
	Funding not subject to financial control which might affect independence
	
	

	
	Budget drawn up by the institution
	
	

	
	Budget separate from any Department’s budget
	
	

	
	Institution has authority to defend budget requests directly before Parliament
	
	

	
	Budget are secure
	
	

	
	· Not subject to arbitrary reduction in year for which it is approved
	
	

	
	· Not subject to arbitrary reduction from one year to the next
	
	

	AUTONOMY & INDEPENDENCE 
(In examination of issues)
	The institution can consider any issue within its competence on its own initiative on the proposal of its member or any petitioner
	
	

	AUTONOMY & INDEPENDENCE 
(Meetings)
	The institution can let the public know of opinions or recommendations, including through the media, without higher approval
	
	

	
	The institution meets regularly and in plenary
	
	

	
	Special meetings can be convened as necessary
	
	

	
	All members are officially convened for meetings
	
	

	AUTONOMY & INDEPENDENCE 
(In organisational structure)
	The institution can set up working groups (which may contain non-NHRI members)
	
	

	
	The institution can set up regional or local offices
	
	


1. Carver and Korotaev, “Assessing The Effectiveness of National Human Rights Institutions” 2007. Study Commissioned by the UNDP Regional Centre in Bratislava
2. ICC Sub-Committee on Accreditation General Observations (Geneva, June 2009).

3. ICC Sub-Committee on Accreditation General Observations (Geneva, June 2009).

4. Note that text in italics are derived from, but not given in, the Paris Principles.
5. “Core programming” in this context means that the Institution has enough funds available to conduct investigations, carry out general outreach programming and publish an Annual Report.
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