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The Asia Pacific Forum of National Human Rights Institutions

The Asia Pacific Forum of National Human Rights Institutions (APF) is a regional membership based organisation.  It supports, through cooperation, the establishment and development of national human rights institutions that protect and promote the human rights of the peoples of the region.  Comprised of independent national human rights institutions (NHRIs), the APF plays a unique role in developing a regional human rights dialogue, networks and practical programmes of support.  Through its member NHRIs, it is well positioned to directly influence the development of human rights law and practice in the Asia Pacific.

The Advisory Council of Jurists

The Advisory Council of Jurists (ACJ) advises the APF on the interpretation and application of international human rights standards.  The establishment of the ACJ reflects the Forum Council’s recognition of: the need for independent, authoritative advice on international human rights questions; and, the value in developing regional jurisprudence relating to the interpretation and application of international human rights standards.  

The ACJ has considered seven references:  environment (2007), education (2006); torture (2005); anti-terrorism legislation and the rule of law (2004); trafficking of women and children (2002); death penalty (2000); and the regulation of child pornography on the internet (2000).  
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“The unrestricted public sovereignty of states – restrained by the emergence of human rights law – should not be replaced by a new, unrestricted
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Background

Why Corporate Accountability?  

According to the 2002 World Investment Report of the UN Conference on Trade and Development (UNCTAD), 29 of the 100 largest economies in the world were Transnational Corporations (TNCs). 
 Others have estimated the figure to be as high as 51 of the top 100.

In the same 2002 report, UNCTAD estimated that there were approximately 65,000 transnational corporations with 850,000 foreign affiliates and 54 million employees.  Their sales, of approximately US$19 trillion, represented approximately 11 per cent of the world’s combined gross domestic product.

By 2007, the number of TNCs had grown to 78,000.  Foreign direct investment continued to grow and was estimated to be approximately US$12 trillion, the largest figure since 2000.   Flows to developing regions, including West Asia, South Asia, East Asia, and South-East Asia were at record levels.

With such economic power, it is clear that the activities of TNCs can have far-reaching social and political consequences, particularly in States with poor governance, and weak institutional capacity to formulate, implement and enforce relevant laws and regulations.

Whether the involvement of a TNC in such countries is positive or negative depends both on the specific host-country situation and the attitude of the TNC. 

There is however no doubt that there are significant positive social and political impacts associated with the activities of TNCs.  As UN Secretary General Kofi Annan has stated:

"It is the absence of broad-based business activity, not its presence that condemns much of humanity to suffering”.

However, negative social and political impacts have been frequently observed.  Often, but not confined to the operations of TNCs in emerging economies, a correlation exists between human rights violations and weak governance, and has been recognised in the report of the Secretary General’s Special Representative on Human Rights and Transnational Corporations and other Business Enterprises (SRSG) where he states that

“There is clearly a negative symbiosis between the worst corporate-related human rights abuses and host countries that are characterized by a combination of relatively low national income, current or recent conflict exposure, and weak or corrupt governance . . .”.

Among various concerns, labour standards and occupational health and safety rank highly. Government in developing countries have at times sought to entice TNCs on the basis of a cheap and unregulated labour market.  However, many other issues arise.  With regard to the extractive industry, political problems have arisen from disputes over the distribution of resource revenues and the corrupt practices of governments, functionaries and TNCs themselves.  In some cases, social unrest and armed conflict have occurred as different groups seek to benefit from wealth generated by the exploitation of natural resources.   In other cases, the mere presence of a TNC may, directly or indirectly, support or strengthen an existing political order associated with human rights abuse.  

Box 1:  Industry Sectors and Human Rights Violations

In bringing down his first interim report in 2006, the SRSG sought to determine whether a pattern of abuse correlated with particular industry sectors.  In examining documented report, he concluded that:  

“The extractive sector - oil, gas and mining - utterly dominates this sample of reported abuses with two thirds of the total. The food and beverages industry is a distant second, followed by apparel and footwear and the information and communication technology sector. The extractive industries also account for most allegations of the worst abuses, up to and including complicity in crimes against humanity. These are typically for acts committed by public and private security forces protecting company assets and property; large-scale corruption; violations of labour rights; and a broad array of abuses in relation to local communities, especially indigenous people.

The food and beverages industry’s chief challenges tend to concern questions of land tenure and water coupled with labour rights. Abuses of labour rights also constitute the core issue in apparel and footwear. In both sectors the labour rights issues tend to involve supply chains. In information and communications technology the emerging concern is infringements on freedom of expression and privacy rights, with possible additional adverse consequences for the right to life, liberty, and security of the person.”

Some specific examples where companies have faced allegations of human rights abuses are provided below:

The case of Doe v. Unocal involved allegations by villagers from the Tenasserim region in Burma that the Oil and Gas company Unocal was complicit in human rights atrocities committed by the Burmese government, military, intelligence and/or police forces who, during the construction of a gas pipeline, used violence and intimidation to relocate whole villages, enslave villagers, steal property, and commit assault, rape, torture, forced labour, and murder.
 
A complaint filed in a US court alleged that a company hired or otherwise directed paramilitary security forces that used extreme violence and murdered, tortured, unlawfully detained or otherwise silenced trade union leaders of the union representing workers at the company’s facilities in a third country; 
 

Box 2:  Human Rights Defenders

This example highlights the dangers faced by human rights defenders.  In a submission to this reference, a number of prominent human rights groups sought to draw attention to the plight of human rights defenders in general, and to particular groups of defenders considered most at risk.

Citing the work of the UN Special Representative on Human Rights Defenders SRSG-HRD), and the SRSG, they indicate that human rights defenders working in the area of indigenous rights, labour rights, and certain economic, social and cultural rights, are more likely to face abuse because of these areas frequently overlap with the more contentious activities of TNCs.

Their submission also highlights the vulnerability of women human rights defenders, suggesting they are more at risk of “certain forms of violence and prejudice”.
   This view is supported by the reports of the Special Representative on human rights defenders, who documented alleged threats and attacks against women defenders occurring in all regions of the world, including in APF member countries such as India, Indonesia, Malaysia, Nepal and the Philippines.

The reports of the SRSG-HRD also document the types of human rights abuses against human rights defenders.  These include: physical attacks and intimidation;
  torture and murder;
 murder / assassination;
 sexual abuse and harassment;
 violation of the right to peaceful assembly; and arbitrary arrest and preventive detention.

South Africa’s Truth and Reconciliation Commission concluded that companies had been “willing collaborators” with the apartheid regime since the early 1960s. It said certain corporations had had a “direct interest in maintaining the status quo.” They bypassed attempts to impose sanctions by “forming partnerships with South African parastatal organizations”; 

A report by the UN Panel of Experts on the Illegal Exploitation of Natural Resources from the Democratic Republic of Congo (DRC) found in 2003 that the exploitation of natural resources by international corporations had fuelled a bloody civil war characterised by widespread human rights violations. Corporations that had obtained, traded or purchased lucrative natural resources in the DRC were said to have financed the groups who carried out these violations. 
  

In the US case of Bowoto v. Chevron Corp., No. 99-2506, nine Nigerian plaintiffs brought a suit against the Chevron Corporation for deaths and other abuses in two incidents in 1998 and 1999.  It is alleged that Nigerian military and police were paid by Chevron and, using Chevron helicopters and boats, tortured and shot protestors and destroyed two villages purportedly associated with opposition to Chevron's oil activities in the Niger delta.

Notwithstanding the conduct and concerns outlined above, there are numerous examples of corporate conduct observing and promoting human rights.  Table 1 (at the end of this section) provides both positive and negative examples of the role business plays in the observance of fundamental human rights.  Further examples of the positive initiatives undertaken by business are outlined in the discussion on Voluntary Codes below.

In addition to these examples, the following table highlights key areas where human rights violations have occurred, and provides examples of the offending conduct together with initiatives that have been developed to address related violation. 

Table 1:  The Impact of Business on Human Rights

	Issue
	Abuses / alleged misconduct
	Positive initiatives

	Workplace health & safety
	Thailand: 

A fire in Kader Toy Factory, producing Disney dolls, kills 188 workers, seriously injures 469.  The workers, mostly women, had been locked inside the factory “to prevent them from stealing toys”.
	Global:

Diverse coalition of companies commits to advance workplace safety over 3 years with a “World Safety Declaration” – founding companies include DuPont, BP, Tata Steel & Chemicals, Fluor, Aker Kvaerner, Cemex. 

	Supply chain
	Bangladesh:

64 die and at least 74 are injured when Spectrum-Shahriyar apparel factory collapses – supplier to several western  retailers including Carrefour, Inditex, Cotton Group, Scapino, New Wave Group (all these companies provided a response regarding this incident).
	Global:

Hewlett-Packard, Dell, IBM develop Electronic Industry Code of Conduct & establish implementation working group to improve supply chain conditions.  Cisco Systems, Microsoft, Intel later endorse the code.

	Freedom of association / Right to form & join trade unions
	Canada & USA:

Over 200 academics including international law experts sign statement of concern about Wal-Mart’s closure of unionised store in Quebec & other steps by Wal-Mart they say are contrary to international law on freedom of association & trade union rights.
	China: 

Reebok encourages democratisation of union at two supplier factories.

	Working conditions
	USA (American Samoa): 

Daewoosa Samoa factory manager found guilty of human trafficking after workers found beaten & starved (supplied Sears, JC Penney, MV Sport, Spalding/Jacques Moret). 
	Cambodia: 

Adidas, Gap, Levi Strauss, Nike, Reebok, Sears, Wal-Mart, H&M, Children’s Place, Disney provide support for ILO workplace monitoring project.

	Child labour
	West Africa: 

Lawsuit brought in US court against Nestlé, Archer Daniels Midland, Cargill over alleged use of forced child labour in production of cocoa by their suppliers in West Africa.
	Global:

UNICEF guide on managing child labour issues responsibly describes codes of conduct & practical steps taken by Ikea, Levi Strauss, Pentland, Reebok.

	Forced labour
	China:

Deutsche Bank, HSBC, ING, Merrill Lynch, Morgan Stanley, UBS hold shares (on behalf of clients) in wig maker accused of using forced prison labour (responses to allegations provided by all these firms except Merrill Lynch).


	Burma:

Reebok CEO Paul Fireman op-ed in Wall Street Journal condemns Burma’s human rights record, including use of forced labour.

	Age discrimination
	Australia:

Tribunal finds Virgin Blue airline discriminated against flight attendants on the basis of age.
	UK:

Pertemps Recruitment is recognised by UK Government for tackling age discrimination in the workplace.

	Disability discrimination
	USA:

Judge orders United Airlines to hire & compensate hearing-impaired mechanic.

	India:

Tata Group’s Titan Industries (watch manufacturer) takes steps in hiring, tool-provision, training & housing to support disabled workers: 5.4% of workforce has disabilities.

	Gender discrimination
	Saudi Arabia:

Swedish firms accused in SwedWatch report of adhering to local rules that violate workers’ rights to gender equality.


	USA:

Starbucks, Dell are first firms to endorse Calvert Women’s Principles - comprehensive code of conduct focused on promoting gender equality & women’s empowerment.

	Racial/ethnic/ caste discrimination
	USA: 

Post-11 September workplace discrimination continues nearly four years after terrorist attacks – leads to lawsuits against hotels, car rental agencies, construction firms.
	France:

In effort to better detect workplace discrimination against immigrants & minorities, Casino supermarket chain creates diagnostic tool to be shared with other companies.

	Religious discrimination
	UK:

Industrial tribunal finds Muslim bus cleaner unfairly sacked by NIC Hygiene for taking extended leave to make pilgrimage to Mecca: manager had told him to presume leave had been granted.
	Indonesia:

At its two Indonesian plants (where 90% staff are Muslim) Mattel provides prayer rooms, flexible schedules to accommodate Friday prayer, permission for Muslim employees who have three years of service to make a pilgrimage to Mecca, with 45 days leave of absence on full pay.

	Sexual harassment
	USA:  

Hispanic farmworkers win $1 million sexual harassment case against Rivera Vineyards.
	USA: 

Barratt American (California home builder) trains all its employees on sexual harassment.

	Unfair trial & rule of law
	China: 

Five workers who protested unpaid wages & excessive working hours at Stella International factory imprisoned after brief trial behind closed doors.  
	Venezuela:  

Statoil, Amnesty International and United Nations support human rights training programme for judges & public defenders. 

	Genocide
	Sudan: 

Human Rights Watch report “Sudan, Oil and Human Rights” alleges oil companies help fuel genocide by providing revenues for the government, displacing victimised groups, facilitating specific abuses. 
	Rwanda: 

Five years after the genocide, Hutus and Tutsis join forces to form Abahuzamugambi coffee cooperative with aim of promoting unity & reconciliation.

	Rape & sexual abuse
	Kenya: 

Women working at certain flower plantations (providing fresh flowers for European market) raped on a regular basis by male employers.  AIDS is rampant.


	Global: 

Body Shop Ireland supports Amnesty Intl. campaign to raise awareness of violence against women in conflict zones: helps customers take action in case of Kavira Maraulu, raped and beaten by soldiers in Dem. Rep. of Congo.

	Torture & ill-treatment
	Iraq: 

US army report says security firms CACI, Titan involved in cases of torture at Abu Ghraib prison.


	China: 

While a vice president of Occidental Chemical, John Kamm raises with a senior official the case of Yao Yongzhan, Tiananmen Square protester reportedly being tortured in prison. One month later Yao Yongzhan is released.  John Kamm later establishes his own company, continues raising prisoner of conscience & torture cases with Chinese authorities.



	Security & conflict
	Dem. Rep. of Congo:

Report by UN peacekeeping mission in  Dem. Rep. of Congo suggests Anvil Mining representatives provided contradictory statements about their role in an army crackdown on an uprising near its operations in Kilwa, Oct 2004, which left over 100 dead.
	Indonesia:

Observers welcome detailed independent human rights audit of Freeport-McMoRan’s  mining activities (commissioned by Freeport): audit examines & makes recommendations on the company’s relationship with Indonesian security forces.

	Freedom of expression
	China: 

Yahoo! provides details to Chinese Government that led to imprisonment of journalist Shi Tao – human rights experts criticise Yahoo!’s explanation of its conduct; Yahoo! fails to provide a response to their concerns.


	USA:

Newman’s Own funds freedom of expression prize for 13th year.  The $25,000 award is presented to a US resident who has fought courageously, despite adversity, to safeguard the First Amendment right to freedom of expression as it applies to the written word.

	Housing & 

displacement
	Israel/Occupied territories:

Caterpillar criticised for selling modified bulldozers to Israel – used for destruction of Palestinian homes.  Caterpillar says it has neither the legal right nor the means to monitor the use of its equipment.
	Sri Lanka:

Holcim partners with microfinance bank to address housing needs of the poor.

	Health
	Ecuador: 

Medical study finds high levels of cancer risk to indigenous peoples and peasant farmers living in areas contaminated by Texaco’s former operations.


	Global:

Global Coalition on HIV/AIDS awards companies that have innovative approaches to tackling HIV/AIDS, both in workplace & in wider community: Volkswagen, Getty Images, M.A.C. Cosmetics, Bristol-Myers Squibb, Virgin Unite, De Beers.

	Access to medicines
	Global:

Médecins Sans Frontières report says new HIV/AIDS medicines still being priced well out of reach of patients in poor countries – refers to Abbott Laboratories, GlaxoSmithKline, Gilead, Merck. (Abbott, GSK, Merck provided responses to these concerns.)
	Latin America:

11 countries reach agreement with Abbott Laborittories, GSK, Merck, Bristol Myers Squibb, Roche, Bayer h & 19 other pharmaceutical firms on discounted pricing for HIV/AIDS drugs.



	Poverty & development
	Global:

Christian Aid report “How tax policies fleece the poor” argues that global poverty commitments will not be met unless poor countries are allowed to stop companies from avoiding paying national taxes.


	Global:

World Business Council for Sustainable Development features steps companies are taking to help meet Millennium Development Goals, including Unilever, Procter & Gamble, Holcim, GrupoNueva, EDF, Philips, Vodafone, SC Johnson, Rio Tinto, BP, Eskom, Rabobank, ConocoPhillips.



	Disclosure/use of payments to govts. (affecting poverty & development)
	Equatorial Guinea:

US Senate investigation into money laundering controls at Riggs Bank reveals misappropriation of at least US$35 million of oil revenues by President Obiang, his family & other officials.  Most of the irregular payments came from ExxonMobil, Amerada Hess, Marathon.


	Global:

Statoil publishes breakdown of all its tax payments to governments worldwide – move welcomed by Publish What You Pay coalition.



	Indigenous peoples


	Guatemala: 

Indigenous communities protest Glamis Gold’s mining project, saying they were not adequately consulted, & that the operations will harm natural resources, violate their religious & cultural rights – IFC ombudsman investigation finds that consultation was lacking.
	Australia: 

Rio Tinto Child Health Partnership with Telethon Institute aims to improve health and well-being of Aboriginal and Torres Strait Islander children and families. 



	Access to water
	India: 

Villagers accuse Coca-Cola plants of depleting local drinking water supplies. (Coca-Cola provided a response to these allegations.)


	Mozambique, Nigeria, South Africa, Malawi, Tanzania, Kenya, Swaziland:

World Economic Forum launches “Africa Water Project Exchange”, to create partnerships for the delivery, conservation and management of water.  Companies involved include Alcan, Thames Water/RWE.

	Environment
	Peru:

Emissions from Doe Run smelter cause acid rain, pollute rivers with zinc & arsenic, and cause almost all young children in La Oroya mining town to have harmful levels of lead in their blood, say local community groups. (Doe Run provided a response to these concerns.)
	Global:

Over 4000 Chinese electronics manufacturers to face tough tests on environmental management as Sony adopts new “Green Partner” program.



	Education
	China:

In some estimates 10 million school-age children are at work.  Director of China Labor Bulletin says this means “the rural education system in many parts of the countryside is in a state of virtual collapse”.


	India: 

Ballarpur Industries works with civil 

society organisation “Pratham” towards ensuring primary education for underprivileged children in urban slums in Delhi, Amravati, Nasik, Thane, Aurangabad and Nagpur.


Developments in the regulation of TNCs
Notwithstanding various attempts at the international level, there is yet to be a definitive statement at international law that comprehensively circumscribes the responsibility of TNCs with regard to human rights.
This section outlines a sample of the many and varied initiatives that have sought to develop rules, principles, guidelines or voluntary codes to assist TNCs comply with their obligations with regard to human rights.
United Nations Norms on the responsibilities of transnational corporations and other business enterprises with regard to human rights” (the UN Norms).

The most ambitious attempt to regulate the activities of TNCs, the UN Norms purported to set out a comprehensive list of the human rights obligations of companies. Developed by the UN Sub-Commission on the Promotion and Protection of Human Rights, and approved by it on 13 August 2003,
 the UN Norms were drawn from existing human rights instruments, with the 14 operative provisions setting out an expansive list of obligations in areas ranging from international criminal and humanitarian law; civil, political, economic, social and cultural rights; to consumer protection and environmental practices.
 The include obligations:

not to engage or benefit from war crimes, crimes against humanity, genocide, torture, forced disappearance, forced or compulsory labour, hostage-taking, extrajudicial, summary or arbitrary executions, other violations of humanitarian law and other international crimes against the human person;

to ensure equality of opportunity and treatment for the purpose of eliminating discrimination based on race, colour, sex, language, religion, political opinion, national or social origin, social status, indigenous status, disability, age;

not to use forced or compulsory labour;

to provide a safe and healthy working environment;

to respect economic, social and cultural rights as well as civil and political rights and contribute to their realization;

to act in accordance with fair business, marketing and advertising practices; and

to carry out their activities in accordance with national laws, regulations, administrative practices and policies relating to the preservation of the environment
Its primary provision, and perhaps one of the most controversial, provides that while States have the principal responsibility to promote, secure the fulfilment of, respect, ensure respect of and protect recognised human rights, TNCs and other business enterprises, in addition to the obligation to respect human rights, also have an obligation (within their respective spheres of activity and influence) to “secure the fulfilment of” and “protect” recognised human rights, including the rights and interests of indigenous peoples and other vulnerable groups.
While few would argue with that TNCs have an obligation to respect (and promote) human rights, the inclusion of obligations to ‘secure fulfilment of’ and “protect” human rights goes beyond the scope of existing international human rights law.  For this reason, the UN Norms were never formally adopted by the Commission on Human Rights, the Commission expressing the view that the UN Norms contain “useful elements and ideas”, but have no legal standing.
  
Notwithstanding there legal standing, the UN Norms are considered particularly useful in highlighting best practice and providing a benchmark against which national legislation can be assessed.  

With the failure of the UN Norms to engender a consensus at the international level, States, business enterprises and civil society continued to develop various voluntary guidelines and principles.  

Guidelines, Principles and Codes of Conduct
Voluntary Codes have been developed by industry, governments and international organisations, at times collectively, to encourage corporations or particular industry sectors to comply with human rights.  In the last few decades a plethora of initiatives have been developed, and voluntary codes perhaps represent the largest set of initiatives with regard to the regulation of corporate behaviour.   Amongst others, these include: 

ILO Tripartite Declaration of Principles Concerning Multinational Enterprises and Social Policy (1977)

ILO Declaration on Fundamental Principles and Rights at Work (1998)

OECD Guidelines for Multinational Enterprises (2000)

United Nations Global Compact (2000)

the Kimberley Process Certification Scheme (2000)

The Extractive Industries Transparency Initiative (2002)

United Nations Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises (2003)

Voluntary Principles on Security and Human Rights (2007) 

Equator Principles (2006)

The following section outlines each initiative and its main objectives.  The text of each is included in Part 3: Documents, available at http://www.asiapacificforum.net/acj
ILO Tripartite Declaration of Principles Concerning Multinational Enterprises
  

Developed by the ILO and involving Governments, Labour and Business, the Principles were first developed in 1977 and revised in 1991 and 2001.  The Principles offer general guidance to all three stakeholders in such areas as employment, training, conditions of work and life, and industrial relations. Its provisions are reinforced by relevant International Labour Conventions to which many States are parties and are therefore bound. 
The Declaration provides that:

“All the parties concerned by this Declaration should  . . .  respect the Universal Declaration of Human Rights and the corresponding International Covenants adopted by the General Assembly of the United Nations as well as the Constitution of the International Labour Organization and its principles according to which freedom of expression and association are essential to sustained progress.”
It Principles are intended to guide multinationals, governments, employers’ and workers’ organizations in adopting appropriate policies and practices in both multinationals and national enterprises.  In seeking to promote appropriate standards in the areas of employment, training, development, conditions of work, the Principles require TNCs:

Obey national laws and respect international standards;

Contribute to the realization of the fundamental principles and rights at work;

Extend equality of opportunity and treatment in employment;

Respect the minimum age for admission to employment;

Maintain highest standards of safety and health at work;

Observe industrial relations no less favourable than those observed by comparable employers;

Respect freedom of association and the right to collective bargaining;

Examine the grievances of worker(s), pursuant to an appropriate procedure.
ILO Declaration on Fundamental Principles and Rights at Work

Adopted in 1998, the Declaration commits Member States to respect and promote principles and rights in four categories, whether or not they have ratified the relevant Conventions. These categories are: freedom of association and the effective recognition of the right to collective bargaining, the elimination of forced or compulsory labour, the abolition of child labour and the elimination of discrimination in respect of employment and occupation.

The Declaration makes it clear that these rights are universal, and that they apply to all people in all States - regardless of the level of economic development. It particularly mentions groups with special needs, including the unemployed and migrant workers. It recognizes that economic growth alone is not enough to ensure equity, social progress and to eradicate poverty.

This commitment is supported by a follow-up procedure. Member States that have not ratified one or more of the core Conventions are asked each year to report on the status of the relevant rights and principles within their borders, noting impediments to ratification, and areas where assistance may be required. These reports are reviewed by the Committee of Independent Expert Advisers. In turn, their observations are considered by the ILO's Governing Body.

The ILO Fundamental Principles are now widely referenced by other initiatives including the UN Global Compact.

The OECD Guidelines for Multinational Enterprises
 

Considered perhaps the most comprehensive instrument for corporate responsibility in existence and one of the very few adopted by a significant number of governments, the OECD Guidelines seek to address all major areas of business activity by outlining a series of broad obligations in relation to: 
contribute to economic, social and environmental progress;

respect human rights; 
contribute to capacity building;

comply with the existing statutory or regulatory framework within the country; 
refrain from discriminatory or disciplinary action against employees;

encourage compliance with the Guidelines by business partners, suppliers and contractors;

bribery;

taxation
environment; and 
abstain from improper involvement in domestic political activities.  

The Guidelines are supported by a unique implementation mechanism, the appointment by governments of a National Contact Point (NCP) with responsibility to promote the Guidelines, handle enquiries in the national context, and assist parties resolve disputes regarding the application of the guidelines. 

Adhering countries comprise all 30 OECD member countries, and eleven non-member countries (Argentina, Brazil, Chile, Egypt, Estonia, Israel, Latvia, Lithuania, Peru, Romania and Slovenia).
In his concluding remarks to the Human Rights Council in 2007, Mr. Jean Ziegler, Special Rapporteur on the Right to Food, said that the OECD Guidelines were a positive advance and urged states to adopt them. 
United Nations Global Compact

The Global Compact is the world's largest, global corporate citizenship initiative, with more than 4700 businesses in 120 countries.  
A purely voluntary initiative, the Compact provides a framework for businesses by elaborating ten broad principles that promote responsible business practice in the areas of human rights, labour, the environment and anti-corruption.  The Compact also utilises the concepts of “complicity” and “spheres of influence”. 
The objective of the Global Compact is to mainstream broader human rights and societal concerns into business activities, and to engender support for broader UN goals in the area of human rights and development.  

The Extractive Industries Transparency Initiative,

The Extractive Industries Transparency Initiative (EITI), launched by the UK Prime Minister at the World Summit on Sustainable Development in Johannesburg in 2002, is a coalition of governments, companies, civil society groups, investors and international organizations, which supports improved governance in resource-rich countries, through the adoption of 12 Principles that promote transparency, through the verification and full publication, of company payments and government revenues from oil, gas and mining.
Operative in fifty developing countries, which are home to about half the world’s population, the SRSG refers to the EITI as a ‘modest advance’ in part because it is obligatory for extractives companies, but voluntary for Governments.  Additionally, only approximately 10 countries implement EITI’s provisions.  Many countries that should participate do not, and the initiative does not include the government-funded sector.

The Kimberley Process Certification Scheme (KPCS)

The trade in diamonds is reported to be responsible for financing conflict and gross human rights violations in certain part of Africa. 
The Kimberley Process started in May 2000 when Southern African diamond-producing states met to discuss ways to stop the trade in ‘conflict diamonds’ and ensure that diamond purchases were not funding violence.  In December 2000, the United Nations General Assembly adopted a resolution supporting the creation of an international certification scheme for rough diamonds. In 2002, governments, the international diamond industry and civil society organisations adopted the KPSC, which seeks to prevent conflict diamonds from entering legitimate trade, by imposing extensive requirements on members before they can certify shipments of rough diamonds as ‘conflict-free’. 

Under the terms of the KPCS, participating states must meet ‘minimum requirements’ and must put in place national legislation and institutions; export, import and internal controls; and also commit to transparency and the exchange of statistical data. Participants can only legally trade with other participants who have also met the minimum requirements of the scheme, and international shipments of rough diamonds must be accompanied by a KPSC certificate guaranteeing that they are conflict-free.

The KPCS entered into force in 2003 and is open to all countries that are willing and able to implement its requirements. As of November 2008, the KPSC had 49 members from 75 countries, accounting for approximately 99.8% of the global production of rough diamonds. 

The success of the scheme has been reported to have restricted the flow of conflict diamonds from a high of 15% of the international diamond trade in the 1990s, to less than 1% of current trade. 

Voluntary Principles on Security and Human Rights
 

The Voluntary Principles were developed by the Governments of the United States, the United Kingdom, the Netherlands and Norway, companies in the extractive and energy sectors, and non-governmental organizations.  The Voluntary Principles guide companies in maintaining the safety and security of their operations while ensuring respect for human rights and fundamental freedoms.  Key among the Principles is the responsibility of companies to encourage host governments to make security arrangements transparent and publicly accessible. Private security providers are required to observe the contracting companies’ policies on ethics and human rights, the law and professional standards of the country in which they operate, and international humanitarian law.
 

The SRSG indicates that perhaps the most significant requirement is for companies to check available human rights records of the security forces with which they work and ensure that the type and number of forces deployed in particular situations are competent and appropriate; that allegations of human rights abuses are reported to appropriate host government authorities; and that where appropriate investigations are requested.

The Voluntary Principles are a good example of how sector initiatives can have wider import.  Several examples can be cited in this regard:

The International Finance Corporation, part of the World Bank, has included the Voluntary Principles in new performance standards for its loans to extractive sector firms. 

a consortium led by British Petroleum (BP) signed a legally binding “Joint Statement” in May 2003 with the three host governments of the Baku-Tbilisi-Ceyhan pipeline project, stating that all pipeline security operations be conducted in accordance with the Voluntary Principles. 

A Security Guidelines Agreement signed in April 2004 between BP Berau Ltd and the Chief of the Papua Police incorporated the Voluntary Principles in relation to security arrangements for the Tangguh LNG project. 

Equator Principles

In 2002, several financial institutions working in the project finance sector, together with the World Bank Group's International Finance Corporation (IFC), met to discuss the development of a banking industry framework to address the environmental and social risks in project financing.  The Principles were first adopted in 2003 and revised in 2006. 

The Principles recognise that financiers have an opportunity to promote responsible socially responsible development. Institutions that agree to the Principles do not provide loans where the borrower will not or is unable to comply with relevant policies and procedures that seek to avoid, or mitigate and compensate for the negative consequences of such projects.  The Principles have been adopted by over 60 financial institutions.

Mandatory versus Voluntary Codes

Together, the measures outlined above represent a growing consensus on the need for transnational corporations to operate in an ethical and sustainable manner. They also demonstrate recognition by the business community that it carries greater responsibility than merely returning value to shareholders. 

There is no question that as industries become aware of sector specific problems, more progressive members are developing initiatives to address them.  Such initiatives are valuable in addressing issues that are unlikely to attract broader governmental regulation, and in some cases serve to expand awareness of human rights issues in other areas and in other sectors, (see above with regard to the Voluntary Principles on Security and Human Rights).  

Such initiatives however also have their limitations and weaknesses:

they are often both sector and issue specific, and thus limited in their application;  

they tend to be informed by internationally agreed human rights standards, but may create their own interpretation based on what is both commercially and politically expedient.  In some cases this may enhance, but may also narrow, the obligations that can already be said to exist;  

they are often developed and implemented by more enlightened enterprises , while the worst offenders continue unabated; and

(aligned to the previous point) there is no formal compliance mechanism and such instruments rely primarily on good will and the fear of negative publicity.

Additional initiatives to regulate TNCs with regard to human rights violations have focussed on the following mechanisms:

Civil Regulation, (which could impose broad obligations with regard to human rights and labour standards, environmental protection, anti-discrimination and consumer protection.  Draft codes are currently before a number of parliaments);
 

Civil litigation, (most cases in this regard have been brought pursuant to the Alien Tort Claims Act in the United States.  The Act is discussed further below).

What is the basis for attributing human rights responsibilities to transnational corporations under international human rights law? 
In considering the basis for attributing human rights responsibilities to TNCs there is a need to distinguish between the duty of the State to promote, protect and ensure the realisation of human rights, and the obligation on individuals and non-State actors to respect human rights and the laws enacted to ensure their realisation. 
International law focuses primarily on the obligations of States, and international human rights law places a clear obligation on States to promote and protect human rights.  The duty relates to protection from violations by the State and by any person or entity within the State.  

By contrast, international human rights law places duties on individuals and others in society, to respect human rights, the preamble of the Universal Declaration of Human Rights (UDHR) for example providing that every organ of society shall strive to promote respect for rights and freedoms.
 

While some commentators argue that TNCs should also have broader obligations with regard to the protection and realisation of human rights, such a normative assertion is not reflective of current orthodoxy which, with some limited exceptions, ascribes to States the obligation to protect rights and with non-State actors, the responsibility to respect human rights.  

The obligations to promote and protect.

The International Covenant on Civil and Political Rights, at Article 2 indicates clearly that States Parties “undertake to respect and to ensure . . .  the rights recognised in the Covenant”.  A similar approach is taken in other instruments, for example the International Convention on the Elimination of Racial Discrimination and the Convention on the Elimination of All Forms of Discrimination Against Women recognise, in their preambular paragraphs, the obligation of the State to ensure the enjoyment of rights by all appropriate means, including legislation to ensure those rights and to eliminate discrimination.

In addition to the general obligation to protect rights, various human rights instruments either directly or implicitly require States to take certain action in relation to rights that may be affected by the corporate sector.  Examples of such provisions include:

CERD Art. 2(1)(d):  States to prohibit and end racial discrimination by any “persons, group or organization;”

CEDAW Art. 2(e): States to take all appropriate measures to eliminate discrimination against women by any enterprise; 

ICPD Art. 4:  States “to take all appropriate measures to eliminate discrimination on the basis of disability by any person, organization or private enterprise.”

CERD Art. 5(f): requires States parties to undertake to prohibit and eliminate racial discrimination in the right of access to places or services intended for use by the general public, including transport, hotels, restaurants, cafes and theatres;

CEDAW Art. 13(b): requires States to eliminate discrimination in economic and social life, including concerning the right to bank loans, mortgages and other forms of financial credit;

ICPD Art. 9: requires States ensure private entities offering public services and facilities “take into account” accessibility to persons with disabilities.

Commentary from the various treaty bodies recognises and endorses the obligation on States to ensure effective protection and the realisation of rights.  The UN Human Rights Committee refers to a positive obligation on States parties to ensure rights, indicating that the obligation will only be fully discharged if individuals are protected by the State against violations by its agents and against acts committed by private persons or entities.  Further, it provide that failure to take appropriate measures, or to exercise due diligence to prevent, punish, investigate or redress the harm caused by such acts by private persons or entities will breach the states obligations under the Covenant.
 

Comments from the Committee on Economic, Social and Cultural Rights (CESCR) regularly assert that the States duty to protect requires them to regulate the acts of business enterprises.  Examples include comments dealing with right to work, the right to health, and the right to water
 
The SRSG, in examining treaties and treaty bodies’ commentary, states that it is clear the States “duty to protect includes preventing corporations - both national and transnational, publicly or privately owned - from breaching rights and taking steps to punish them and provide reparation to victims when they do so”.

Obligations to respect

As mentioned above, the preamble of the Universal Declaration of Human Rights (UDHR) imposes more general obligations on individuals and non-State actors, stating that: 

‘every individual and every organ of society ... shall strive ... to promote respect for these rights and freedoms and ... to secure their universal and effective recognition and observance’ (emphasis added).
 

Commentary from UN treaty bodies clarifies the distinction between the duty of the state and the obligation of non-State actors and business in particular.  Commenting on the right to food, CESCR has stated that:

While only States are parties to the Covenant and are thus ultimately accountable for compliance with it, all members of society – individuals, families, local communities, non-governmental organizations, civil society organizations, as well as the private business sector – have responsibilities in the realization of the right to adequate food. The State should provide an environment that facilitates implementation of these responsibilities. The private business sector – national and transnational – should pursue its activities within the framework of a code of conduct conducive to respect of the right to adequate food, agreed upon jointly with the Government and civil society.

Summary

Despite the longstanding recognition of the role that corporations can and do play in human rights observance around the world, international law does not yet directly impose obligations on corporations for the protection of human rights. However, international human rights law does require business to respect human rights and empowers and in certain cases requires states to act to provide appropriate regulation of the activities of business.
What is the extent of State obligations to effectively regulate transnational corporations with regard to human rights in the ‘home’ of the corporation?

Specific requirements for preventing or responding to violations of human rights emerge from international human rights treaties and from the interpretive statements and jurisprudence of international human rights bodies. 

Obligation to Introduce Legislation or Other Measures

Article 2(2) of the ICCPR requires that States Parties take steps to adopt domestic legislation or other measures to give effect to the rights protected in the Covenant:

Where not already provided for by existing legislative or other measures, each State Party to the present Covenant undertakes to take the necessary steps, in accordance with its constitutional processes and within the provisions of the present Covenant, to adopt such laws or other measures as may be necessary to give effect to the rights recognised in the present Covenant.

The UNHRC has specifically suggested that the obligation on states to protect against violations of human rights by private parties may require the adoption of legislation protecting those rights. In its concluding observation on Hong Kong in 1995, the UNHRC held:

under the Covenant a State party does not only have an obligation to protect individuals against violations by Government officials but also by private parties. It thus notes with deep concern the absence of legislation providing effective protection against violations of Covenant rights by non-governmental actors.
(emphasis added)

In addition to the general obligation under ICCPR Article 2, to introduce national measures to protect Convention rights, there is the specific obligation under art 6 that the right to life be ‘protected by law’. The parameters of this requirement beyond laws against homicide have not been established; however, it could be interpreted as requiring broad protections, especially in light of the premise that the right to life should not be interpreted restrictively. 

Obligations to Investigate and Provide Remedies

Article 2(3) of the ICCPR requires States Parties to provide remedies for violations of Covenant rights:

Each State party to the present Covenant undertakes:

(a) To ensure that any person whose rights or freedoms as herein recognised are violated shall have an effective remedy, notwithstanding that the violation has been committed by persons acting in an official capacity;

(b) To ensure than any person claiming such a remedy shall have his right thereto determined by competent judicial, administrative or legislative authorities, or by any other competent authority provided for by the legal system of the State, and to develop the possibilities of judicial remedy;

(c) To ensure that the competent authorities shall enforce such remedies when granted.

In General Comment 31, the UNHRC refers to an obligation on states to investigate and redress human rights violations by private actors, and to provide remedies for such violations:

There may be circumstances in which a failure to ensure Covenant rights as required by article 2 would give rise to violations by States Parties of those rights, as a result of States Parties permitting or failing to take appropriate measures or to exercise due diligence to prevent, punish, investigate or redress the harm caused by such acts by private persons or entities. States are reminded of the interrelationship between the positive obligations imposed under article 2 and the need to provide effective remedies in the event of breach under article 2, paragraph 3.

Recognition of such obligations also appears in the jurisprudence regional human rights bodies. The Inter-American Court of Human Rights (IACtHR) has noted such obligations and indicated that state responsibility may arise where the State has failed to respond to a known violation.
 

State Business Enterprises and Private Actors undertaking Public Functions

Additional obligations may apply in relation to State owned or controlled business enterprises and to situations where private business undertakes a public function.  In the latter case, the secondary rules of State responsibility provide that the State may be held accountable where corporations perform public functions or are state-controlled.
  Support for such an approach can be found in the recent decision of the UNHRC in Cabal and Bertran v Australia which affirmed the clear obligation on states with regard to human rights abuses occurring in prisons. In the UNHRC invoked the general principle that a state will not be relieved of its obligations when it delegates functions to a private actor: 
the contracting out to the private commercial sector of core State activities which involve the use of force and the detention of persons does not absolve a State party of its obligations under the Covenant, notably under articles 7 (torture and cruel, inhuman or degrading conduct) and 10 (deprived persons to be treated with humanity).
 

The ECHR has considered similar cases where the State has failed to respond to known violations.  In relation to a complaint about school discipline, it stated that the State could not escape its obligations regarding the child’s right to education, by arguing that the offending conduct took place in a private school.
 

Such cases illustrate that the scope of the States obligations may extend beyond its more general obligations, particularly in relation to known violations or in situations where State functions are outsourced.
Box 3:  Examples of treaty provisions
 requiring the regulation of business related activities
CEDAW article 2(e) requires States to take all appropriate measures to eliminate discrimination against women by any enterprise. 

Optional Protocol to the CRC on the Sale of Children, Child Prostitution and Child Pornography (OPSC), requires States to prohibit practices such as the sale of children, child prostitution and child pornography, including taking action against “legal persons” where appropriate.

ICRPD Article 4: requires States parties “to take all appropriate measures to eliminate discrimination on the basis of disability by any person, organization or private enterprise.” 

ICRPD Article 9 requires that States ensure private entities offering public services and facilities “take into account” accessibility to persons with disabilities.

ICERD article 5(f): requires States parties to undertake to prohibit and eliminate racial discrimination in the right of access to places or services intended for use by the general public, including transport, hotels, restaurants, cafes and theatres. 

CEDAW Article 13(b): requires regulation of the banking industry by requiring States to eliminate discrimination in economic and social life, including concerning the right to bank loans, mortgages and other forms of financial credit.

CEDAW Article 14(2)(g): requires States to take appropriate measures to ensure equal rights for rural women, including access to agricultural credit and loans and marketing facilities.

CRC Article 17(a): requires States to encourage the mass media to disseminate information of social and cultural benefit to children.

ICERD Article 2(1)(d): requires States to prohibit and end racial discrimination by any “persons, group or organization”. 

ICRMW Article 16(2): provides that migrant workers and members of their families are entitled to effective protection against violence, physical injury, threats and intimidation, whether by private individuals, groups or institutions.

Additional obligations in relation to the right to life and security of person.

In certain circumstances there may be an additional obligation to act where a known threat exists.  A State may therefore be considered in breach of its duties under the ICCPR in circumstances where it knew or ought to have known of a real and immediate threat to the life of an identified individual.

The decision of the UNHRC in Delgado Páez v Colombia dealt with the extent of the State’s  obligation to  protect citizens against violations of the right to life by private parties.  In this case: the individual had received death threats and faced persecution as a result of his liberal views on theological and social issues. The UNHRC considered the matter under ICCPR Article 9 dealing with security of the person, stating that:

States Parties have undertaken to guarantee the rights enshrined in the Covenant. It cannot be the case that, as a matter of law, States can ignore known threats to the life of persons under their jurisdiction . . .  States parties are under an obligation to take reasonable and appropriate measures to protect them. 
 

In addressing the State’s contention that the person was not in State custody, the UNHRC stated:

An interpretation of article 9 which would allow a State party to ignore threats to the personal security of non-detained persons within its jurisdiction would render totally ineffective the guarantees of the Covenant.

A similar approach has been taken in the IACtHR, the court stating that 

“An illegal act which violates human rights and which is initially not directly imputable to a State (for example, because it is the act of a private person or because the person responsible has not been identified) can lead to international responsibility of the state, not because of the act itself, but because of the lack of due diligence to prevent the violation or to respond to it as required by the Convention …”

Threats to life were also addressed in the previously mentioned ECHR decision in Öneryildiz v Turkey, albeit in this case, relating to a threat to life posed by the proximity to dangerous forces.  In Öneryildiz, the applicant lived next to a waste disposal site. Reports had been submitted to Government showing the site was unsafe and that there was a risk of a methane gas explosion. An explosion did in fact occur and the Government had not taken steps to address the problem.  The ECHR found a general obligation on the State to take measures to protect individuals against inherently dangerous activities. The Court found that the principles developed in connection with the use of lethal force could also apply in other categories of cases.
 

Qualifications on the Obligations of States

The UNHRC,
 the CEDAW Committee,
 the IACtHR and the ECHR have relied on a standard of ‘due diligence’ to describe the extent of a state’s obligations to protect against violations of human rights by private actors. 

The UNHRC uses the term ‘due diligence’ in General Comment 31, where it refers to the possibility of responsibility arising because of the failure of a state ‘to exercise due diligence to prevent, punish, investigate or redress the harm caused by such acts by private persons or entities’.
 

In the case of Velásquez-Rodríguez v Honduras, the IACtHR refers to responsibility arising because of the ‘lack of due diligence to prevent the violation or to respond to it as required by the [American] Convention’.
 

In attempting to circumscribe the positive obligations of the State in this regard, the ECHR has referred to the need to balance the interests of the individual and the community stating that the diversity of situations occurring in States and the choices which must be made in terms of priorities and resources, requires that these obligations must not be interpreted in such a way as to impose an impossible or disproportionate burden.
 

Summary

The States primary obligation is to provide an environment conducive to the realisation of human rights.  It can, and in many cases is required to legislate for the protection of certain rights.  It may introduce other measures as are considered reasonable and necessary to give effect to human rights.  States must also provide take action to investigate and provide redress for violations.  In relation to fundamental rights such as the right to life, the State may be under additional obligations in situations where a known threat exists.  It may also be under an additional burden in relation to state functions undertaken by private actors. 

What is the extent of State obligations to effectively regulate transnational corporations with regard to human rights violations occurring outside its territorial jurisdiction?
Extra-territorial Jurisdiction

The capacity of States to exercise Extraterritorial Jurisdiction for criminal acts occurring outside the territory of the state is a recognised principle of international law.  States may seek to legislation extraterritorially in relation to conduct occurring outside the territory of the state when:

the offender is a national of the State;

the victim is a national of the state;

the offence affects the security of the State;

the offence is such that its repression is warranted as a matter of international public policy (e.g. piracy);

the offence constitutes a crime against international law, (e.g., war crimes, crimes against humanity and genocide).

The Council of Europe has stated that the principal justification for the imposition of extraterritorial criminal liability in the context of human rights abuses is as ‘a manifestation of international solidarity in the fight against crime’.
 

With regard to TNCs, given the absence of effective international regulation, and the difficulties often faced by host countries in regulating their activities, the home jurisdiction is arguably in a better position to control the conduct of TNCs.

Various international human rights laws impose obligations on States to criminalise acts committed extra-territorially and to prosecute or extradite offenders.  These instruments include the Rome Statute of the International Criminal Court, the Convention Against Torture and the Optional Protocol to the Convention on the Rights of the Child
 .  

Comments from the UNHRC provide that States should assist each other to bring to justice persons suspected of having committed acts in violation of the Covenant that are punishable under domestic or international law, however what is required in this regard is unspecified.  Clearly such a statement could be used to support a State seeking to exercise extra-territorial jurisdiction, but absent a specific comment to that effect, the obligation remains less clear.
 

Research undertaken by Harvard and the Kennedy School of Government found the following comments from UN treaty bodies:

- CESCR: “steps should be taken by States parties to prevent their own citizens and companies from violating the right to water of individuals and communities in other countries. Where States parties can take steps to influence other third parties to respect the right, through legal or political means, such steps should be taken in accordance with the Charter of the United Nations and applicable international law.”

- CRC: Observations urge the State to establish bilateral and multilateral agreements with countries of origin/transit to “prevent the sale of and trafficking of children.”

- CEDAW: Concluding Observations urge States to prosecute and punish those engaging in trafficking.
 

The various observations and comments suggest that the exercise of extraterritorial jurisdiction is clearly not prohibited, in so far as it accords with the Charter of the United Nations and applicable international law. In some circumstances it is clearly envisaged, at least in regard to ‘natural’ persons.  However, while the various treaty bodies seem to encourage state regulation of corporate acts both within and outside its borders, the type of regulation, and whether they intend this to include the creation of extra-territorial jurisdiction over ‘legal’ persons, remains unclear.

Notwithstanding this uncertainty, some states have established extra-territorial jurisdiction for relevant acts committed overseas by corporations.  The primary example is the United States Alien Tort Claims Act.

Alien Tort Claims Act (United States of America)

The ATCA is a federal US statute which provides that federal district courts: ‘shall also have cognizance ... of all causes where an alien sues for a tort only in violation of the law of nations or a treaty of the United States’.
 

The importance of such a mechanism is evident in the case brought against Unocal Corporation (and discussed above). While the matter was settled, an earlier judicial opinion of a judge of the US Court of Appeals for the Ninth Circuit stated that Unocal could be held liable under the ATCA, on the basis of aiding and abetting, for abuses that it knew about and substantially assisted in through practical encouragement or support.
 (The test for aiding and abetting, as outlined in that judgment, is discussed below in the section on complicity).

Remedies, such as those provided by the ATCA, are useful in providing potential litigants with a forum in which to raise their claims. Litigants may also benefit from the particular domestic legal framework in the US: for example, class actions, an option which may not otherwise be available in the applicant’s domestic jurisdiction. In addition, the Unocal settlement suggests that despite the challenges faced by litigants, a claim of substance can exert considerable pressure on multinational corporations, since the intention to litigate can raise public awareness of corporate actions that are likely to generate considerable negative publicity. 

Other Domestic Actions

Opportune use of other legislation may provide a means to address, albeit indirectly, human rights concerns. In the American case of Kasky v Nike Inc, a consumer activist utilised trade practices legislation to sue Nike for providing inaccurate information about conditions in its factories. The California Supreme Court held:

because the messages in question were directed by a commercial speaker to a commercial audience, and because they made representations of fact about the speaker’s own business operations for the purpose of promoting sales of its products, we conclude that these messages are commercial speech for purposes of applying state laws barring false and misleading commercial messages.

While the case was ultimately settled, it illustrates an alternative approach of indirectly attacking labour rights abuses by TNCs or their subsidiaries. 

Other jurisdictions are considering similar measures in relation to extraterritorial corporate conduct.  An example from the region is the recent support by the Australian Government for a private members motion calling for it to “consider the development of measures to prevent the involvement or complicity of Australian companies in activities that may result in the abuse of human rights, including by fostering a corporate culture that is respectful of human rights in Australia and overseas, and support development at the international level of standards and mechanisms aimed at ensuring that transnational corporations and other business enterprises respect human rights”.

How useful is the concept of corporate complicity in international crimes to protect human rights?

In general terms, corporate complicity in human rights abuses refers to a situation where a company is participating in, or in some significant way facilitates, human rights abuses committed by others.

As yet, no rules exist that specify when a company may be found complicit in human rights violations committed by others. Different branches of law: public international law; domestic criminal law; tort law; contract law; consumer law or company law, apply different tests. 

The Office of the UN High Commissioner for Human Rights provides the following definition: 

“a company is complicit in human rights abuses if it authorizes, tolerates, or knowingly ignores abuses by a body associated with it, or if it knowingly provides practical assistance or encouragement without which the abuse would not have occurred to the same extent”.

The application of principles of complicity has the potential to increase greatly the liability of transnational corporations by punishing indirect involvement in the commission of an offence A particular benefit in this regard is that liability may also encompass offences that a company is incapable of committing in its own right, for example, while a corporation cannot generally commit a sexual offence such as rape, a corporation may be complicit in such an offence.

Whether a company is a principal actor or accomplice in the human rights abuse might depend on such factors as the company’s knowledge of the abuse, its intentions, whether its actions helped to cause the abuse, and the relationship between the company and the victims or perpetrators.
 

In what circumstances might complicity arise?

According to the International Council on Human Rights Policy, there are at least three situations in which the charge of complicity can be made:

A company actively assists, directly or indirectly, in human rights violations committed by others. In this scenario the company’s assistance helps to cause or bring about human rights violations. There is a causal link and the company knows, or should know, the consequences of its actions. A positive action or active participation by the company is involved;

Complicity in case of Joint venture. The company has a common design or purpose with its contractual partner to fulfil the joint venture. It knew or should have know, of the abuses committed by the partner; and

A company benefits from the opportunities or environment created by human rights violations, even if it does not positively assist or cause the perpetrator to commit the violations.

Where a company is silent or inactive in the face of human rights violations, but does not intervene with the authorities to try and prevent or stop the violations, it is unlikely that complicity arises.

Clapham observes that corporate complicity in human rights abuses under international law may give rise to both criminal and civil actions. 

Criminal Actions

Where a corporation assists another entity, be it a state, corporation or another non-State actor, to commit an international crime, the rules for determining responsibility have been established in the decisions of the International Criminal Tribunal for the former Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda. 

The ICTY in Prosecutor v. Furundzija found that actus reus for the related activity of aiding and abetting "requires practical assistance, encouragement, or moral support which has a substantial effect on the perpetration of the crime”.
 The ICTY determined that the acts of the accomplice must have had a "substantial effect on the commission of the crime" that it would have been unlikely to occur in "the same way [without] someone act[ing] in the role that the [accomplice] in fact assumed”.
 

For the mens rea, the court also relied upon the ICTY's decision in Furundzija. The tribunal found that mens rea is fulfilled when the accomplice has reasonable knowledge that his or her "actions will assist the perpetrator in the commission of the crime”.
  The tribunal said it was unnecessary for the accomplice to know the precise nature of the crimes.  The accomplice need only know that one of a number of crimes would likely be committed, and that the abettor would be facilitating the commission of that crime.  The accomplice does not have to intend to commit the offense, but only have the knowledge that he will be aiding and abetting it. 

Thus, a corporation should be found responsible as an accomplice if it can be shown that:

The corporation carries out acts specifically directed to assist, encourage or lend moral support to the perpetration of a certain specific international crime;

this support has a substantial effect upon the perpetration of the crime; and

The corporation had the knowledge that its acts would assist the commission of a specific crime by the principal.

Civil Actions 

Clapham also suggests that a corporation may be found complicit in circumstances where it is alleged to have assisted a government in violating customary international law, including some human rights, in circumstances that do not amount to international crimes, but rather to international torts.  He suggests that the international rules for responsibility require that the:

corporation must be aware of the circumstances making the activity of the assisted state a violation of international human rights law;

assistance must be given with a view to facilitating the commission of such a violation and actually contribute significantly to the violation; 

corporation itself should have an obligation not to violate the right in question, such obligations stem for example from the principles of the UDHR.
 

In some domestic jurisdictions, complicity may be found in additional circumstances, such as:

where a company has enters into a “joint enterprise” with government authorities, it could be responsible for all the torts committed by its ‘partner’ in carrying out this joint plan (as joint tortfeasors);

where a common law duty of care exists to prevent others from being injured, or to control others who might cause injury.  This exception to the general common law rule that there is no duty to rescue, may arise if the company has a special  relationship with the injured person or the person committing the tort; and

in exceptional circumstances a business might be responsible for torts committed by an independent contractor.  Some duties of care, in particular those relating to safety, may apply if there is a sufficient level of control over an independent contractor.  A company would therefore be required to take reasonable steps to ensure contractors do not injure people to whom it also owes a duty.

The International Commission of Jurists – Complicity

In 2008, the International Commission of Jurists released a report on Corporate Complicity and Legal Accountability.  Drawing on existing legal rules and developments from the International Criminal Tribunals, it proposes an approach to determining corporate complicity for gross human rights abuses under criminal and civil law. 

In summary, the ICJ has indicated that corporations should avoid conduct meeting the criteria listed below as it is of the opinion that this crosses the threshold beyond which the company and/or its individual representatives could be held responsible under criminal law and/or the law of civil remedies, for complicity in gross human rights abuses committed by a government, armed group, or other actor.
  The principles state that a company should avoid  conduct if: 

First, by such conduct, the company or its employees contribute to specific gross human rights abuses, whether through an act or failure to act, and whatever form of participation, assistance or encouragement the conduct takes, it: 

1. Enables the specific abuses to occur, meaning that the abuses would not occur without the contribution of the company, or

2. Exacerbates the specific abuses, meaning that the company makes the situation worse, including where without the contribution of the company, some of the abuses would have occurred on a smaller scale, or with less frequency, or 
3. Facilitates the specific abuses, meaning that the company’s conduct makes it easier to carry out the abuses or changes the way the abuses are carried out, including the methods used, the timing or their efficiency
Second, the company or its employees actively wish to enable, exacerbate or facilitate the gross human rights abuses or, even without desiring such an outcome, they know or should know from all the circumstances, of the risk that their conduct will contribute to the human rights abuses, or are wilfully blind to that risk.

Third, the company or its employees are proximate to the principal perpetrator of the gross human rights abuses or the victim of the abuses either because of geographic closeness, or because of the duration, frequency, intensity and/or nature of the connection, interactions or business trans-actions concerned. The closer in these respects that the company or its employees are to the situation or the actors involved the more likely it is that the company’s conduct will be found in law to have enabled, exacerbated or facilitated the abuses and the more likely it is that the law will hold that the company knew or should have known of the risk.

It remains to be seen how domestic and international courts and tribunals will utilise the Principles outlined by the ICJ however, in the interim, they provide guidance to NHRIs on the manner in which the law is likely to progress.

Non-legal Concepts of Complicity 

There are a range of situations where social actors, from non-government organizations to investment funds, have relied on the concept of complicity to address or modify corporate conduct beyond the legal sphere.  Such attempts often use standards that are broader than the legal tests referred to above.  

Complicity in this broader sense may be considered to encompass situations were a company benefits directly or indirectly from human rights abuses committed by someone else; or where a company is aware of human rights violations, but fails to raise concerns with the appropriate authorities.   

Corporations may seek to avoid being implicated in human rights violations through various mechanisms such as the promulgation of explicit human rights policies that are applicable to the corporation and its subsidiaries, the development of human rights impact assessments to identify areas of risk, and the conduct of due diligence procedures throughout its supply chain.

What barriers exist in enforcing human rights obligations against corporations? 

In their paper to the SRSG, Nicholson and Howie refer to the major barriers to the prosecution of corporations as:

Separate Legal Personality, 

Limited Liability and 

Corporate Structure.  

The following analysis is drawn directly from that paper.

Separate Legal Structure

The doctrine of separate legal personality of corporations is a legal assumption that is universal across countries with common law systems. It remains a fundamental tenet of company law. 

The concept of a corporation having a separate legal personality evolved by analogy to the legal personality, rights and obligations accorded to natural persons.  This concept involves the corporation being endowed with a separate legal personality from its members or shareholders, and managers or directors. This separateness of the corporation protects its members and directors from personal liability by viewing the corporation as an independent body or 'legal person'.  As a result, a corporation can be found directly or indirectly liable in its own right for civil and criminal acts.

As well as addressing these liability concerns, the invention of a corporate personality was in response to a need for a recognised legal vehicle to accommodate the shared commercial objectives of a group of individuals: a corporation's separate legal personality allows it to carry out routine functions such as holding monies and assets, entering into contracts and appearing in court, albeit through human agents.

Implications

From a human rights law and international crime perspective, separate legal personality often presents as an obstacle to the resolution of claims made against corporations for commission of, or involvement in, international crimes or major torts for the following reasons. 

claimants do not necessarily have a right of access to the assets of the corporation's members, directors or parent company and companies are able to quarantine risk in a subsidiary company, effectively minimising their liability.40 It is legal for corporations to establish subsidiary companies to engage in risky or hazardous activities, protecting the rest of the corporate group from exposure to that risk. As a result, where the subsidiary is found to be liable for a human rights abuse or the commission of a crime, the liability will not necessarily attach to related companies and therefore it will not necessarily be the case that a successful claimant can access the assets of the corporate group to which the corporation belongs, or the assets of its members or directors.

Secondly, despite statutory provisions attributing mens rea to corporations, there remain conceptual difficulties in attributing a fictitious legal person with an intention or physical abilities to commit  offences.

Limited Liability

Corporate enterprises with limited liability are a feature of most developed legal Systems.  The reason most commonly advanced in choosing a limited liability structure is that the personal assets of investors and managers of the business are protected from creditor claims. Limited liability also reflects economics – by allowing investors of moderate means to invest, limited liability protection keeps entry into these markets competitive and so facilitates economic progress.  There are also numerous operational efficiencies accorded by a limited liability structure, for instance a publicly held limited liability corporation can separate its businesses engaged in high risk activity from the provision of capital, thereby quarantining the risk associated with that particular business. 

Implications

One of the key arguments against the doctrine of limited liability, particularly in the context of corporate liability for involvement in human rights violations or serious international crimes, is that it also places the responsibility for involvement in human rights violations or international crimes on the company  itself, rather than the shareholders. The effective owners, therefore, do not have an incentive to monitor the risk management of the company.

Corporate Groups

Where corporations are organised in a group structure, the company can reduce the exposure of its assets by establishing a subsidiary with responsibility for high risk operations that has limited liability.  It thereby effectively quarantines the parent company's assets from liability for the high risk operations.

The advantages to forming corporate groups are many and include:

the company can reduce exposure of assets by establishing a limited liability
subsidiary, effectively quarantining the parent company’s assets from liability;
tax benefits;
organisational, management and accounting efficiencies;
attracting external capital investment;
in an acquisition with an unrelated company or individual, arranging shareholding
to reflect the interests of the parties; and
greater flexibility in debt financing.
Implications

Subsidiary corporations do not establish themselves in the developing world. They are created by, and for the benefit of, the parent corporation. It is not unreasonable to expect that the parent should bear some ultimate responsibility for the conduct of corporations and others over which it has actual or effective control.

Despite the legal and effective control that a parent corporation may exert over another, the doctrine of separate legal personality, for the most part, prevails.  Each company within the structure is taken to have separate legal personality and as a matter of law the companies within the group are treated as separate bodies.  As a result, each company is responsible for their own liabilities – one member of the corporate group is not taken to be responsible for the liabilities incurred by another.

The limited liability of parent companies for the actions of their subsidiaries may be considered more controversial than the limited liability of members because parent companies, unlike ordinary members, may exercise a significant degree of control over the business of the subsidiary and therefore there is more likely to be a firm basis upon which to impose liability. 

In addition, a range of other barriers exist.  These include:

· No cause of action.  In some cases, the legal system in a State may not yet recognise a need to restrict certain conduct that infringes human rights.  This is more likely to occur in situations where the purported human rights violation arises under an international instrument to which the State is not yet a party, or where competing policy considerations militate against the provision of particular forms of relief.  

· Lack of Enforcement.  Home and host states may be unwilling or unable to provide effective enforcement of judgments against transnational corporations for a variety of reasons including lack of capacity, as may arise in the absence of reciprocal enforcement regimes, or for other reasons.  
· Who has ‘standing’ to bring a complaint. The concept of ‘standing’ refers to who can make a complaint and seek redress.  In general, standing requirements operate to restrict the class of person who are able to seek redress for a particular violation.  This avoids unlimited liability and restricts frivolous and vexatious claimants.  Such limitations may act to restrict the capacity of interested persons or groups (such as human rights defenders and relevant civil society organisations), from bringing actions since they will not, in general, be considered to be directly affected by the offending conduct of a TNC.  One possible option is to broaden standing requirements to allow actions by human rights defenders and civil society organisations with a defined mandate in this area.  
· Choice of legal regimes.  Contractual agreements between TNCs and the State will invariably establish the legal jurisdiction within which legal claims can be made.  Dependent on the relative power between the State and the TNC, the choice of legal jurisdiction, and any limitations thereon, may seek to reduce the legal obligations of the TNC.  

· Legal Representation:  A lack of legal representation, and the complexity of legal processes and procedures often present a significant barrier to those affected by human rights violations, many of whom may lack the resources or the capacity to pursue claims without legal representation; 

· Costs.  The potential for costs orders may act as a barrier to complainants pursuing human rights violations by corporations.  Other financial implications, such as the cost of legal representation also present a significant impediment

What role do NHRIs have in ensuring that States regulate the human rights activities of TNCs, and in educating and/or monitoring corporations involved in human rights abuses?

In 2008, the Office of the High Commissioner for Human Rights circulated the results of a survey entitled Business and Human  Rights:  A Survey of NHRI Practices (July 2008)  providing information on the mandate and capacities of NHRIs to manage corporate-related grievances and issue.  APF Members highlighted a range of functions that they considered relevant to monitoring and addressing human rights violations by TNCs.  These included:  conducting public inquiries and fact-finding missions; investigating individual and systemic human rights and discrimination complaints; dispute resolution, enforcement of outcomes; ongoing compliance monitoring, dissemination of findings with regard to individual and systemic violations, advocacy (to governments and in legal proceedings), the provision of recommendations to respondents; the development of educational/promotional tools directed at the community generally and to TNCs, governments and other stakeholders in particular.

The capacity of each member institution to develop programs and activities in this area will vary, depending on, amongst other things, the perceived need within particular States and the resources available to the NHRI.  Providing some guidance on what can be achieved when this issue is considered a core priority area is the Human Rights and Business Project at the Danish Institute of Human Rights.

Box 4:  Case Study on the Danish Institute for Human Rights
The Danish Institute for Human Rights provides an exemplar for the types of activities that can be undertaken by NHRIs that determine this area to one of the core priorities for human rights protection in their country.

The Institute is an NHRI established to promote and develop knowledge about human rights on a national, regional and international basis predicated on the belief that human rights are universal, mutually interdependent and interrelated.  

The Institute established a Human Rights and Business Project, the aim of which was to develop concrete achievable human rights standards for companies, and to help companies live up to those standards through the provision of various services and training. 

The Project has developed and now offers the following services:

The Human Rights Compliance Assessment (HRCA) tool.  This is a web-based self-assessment tool that was developed jointly between companies and human rights experts at the Danish Institute.  Drawn from all major human rights treaties and conventions, the HRCA contains approximately 350 questions and 1000 indicators.  By responding to these questions, companies can identify their high risk areas and gaps, and develop a prioritized compliance programme to assist them in ensuring greater compliance with the human rights obligations.  In addition, the computerized report from the programme can be used to review and track performance year to year and to assign tasks for follow-up. Shorter and specialized versions of the full database are available, as are additional tools and information on supply chain management, promotional activities, basic descriptions of human rights, country commitment index, and human rights resources.
Business training courses, targeted at both business professional and NGOs and explaining human rights in a business context;

Assistance in the conduct of Human Rights Compliance Assessments and ongoing reviews;

Advice on the development or improvement of codes of conduct;

Aa human rights hotline that offers assistance and advice on human rights issues to companies who do not have an in-house human rights department, or to companies wishing to ensure an impartial third party plays a role in addressing sensitive human rights issues. 
An NGO Partnership Service that serves to match companies operating overseas with reputable local human rights professionals for use in stakeholder dialogues, human rights promotional activities, or other engagements with the company. 
The preparation of Country Risk Assessment Reports, the objective of which is to provide business with systematic and in-depth analysis of sensitive human rights issues in the country of operation, along with practical guidance on how to avoid engaging in human rights violations.

For various reasons, including different priorities and resources constraints, many NHRIs may not be in a position to undertake all the activities outlined above.  Nonetheless, the work of the Institute provides an example of the broad range of activities that NHRIs may want to consider in addressing concerns about TNCs and human rights.

Further information on the Institute can be found at: http://www.humanrightsbusiness.org/

Within the APF, all NHRIs have a mandate to both promote and protect human rights.  The former role involves both education and advocacy on the application of human rights while the latter involves the protection of human rights through the monitoring of domestic developments and compliance, (including such activities as data gathering, research, and analysis), the provision of individual complaint handling services and the conduct of, or participation in inquiries into systemic rights violations.
Adopting the SRSG’s tripartite approach, and mindful of the potential roles outlined above, the ACJ provides the following recommendations with regard to the role an NHRI can play in promoting human rights compliance pursuant to their core functions of monitoring, education, advocacy and complaint handling.
Monitoring 

NHRIs can play an important role in monitoring and documenting violations of human rights by corporations operating or incorporated in their domestic jurisdiction.  Monitoring may involve a wide range of activities and NHRIs may wish to consider:

· Auditing their existing mandates to determine the manner in which the violation of human rights by TNCs may be addressed through their existing functions;
· Cooperating regionally or internationally, to examine existing domestic, regional and international standards to determine best practice in State and voluntary regulation of the conduct of TNCs.  The proposed ICC Working Group on Business and Human Rights may provide an appropriate vehicle for international cooperation in this regard;
· Conducting (or commissioning) a review of relevant domestic legislation in their jurisdiction to ensure that the rules governing the creation and conduct of business by corporations contain appropriate regulations to ensure that corporations operating both at home and extra-territorially are required to operate in full compliance with international, regional and domestic human rights standards;

· Conducting (or commissioning) a review of existing monitoring and grievance mechanisms in their jurisdictions to determine if additional remedial mechanisms, or the removal of barriers is required;  

· Seeking to include within their respective mandates of the role of the National Contact Point under the OECD guidelines. NHRIs in non-OECD countries should assess the possibility of establishing a similar mechanism to the OECD National Contact Point;  

· Monitoring and documenting violations of human rights by TNCs operating both domestically and extra-territorially in cooperation with NHRIs in host states.  In this regard NHRIs should consider the value of cooperating in the gathering and consolidation of jurisprudence from regional states and internationally.  The information obtained should assist in advocacy and should be included in NHRI reports to appropriate international and regional human rights bodies;

· Assisting in educating and building the capacity of human rights defenders to monitor and address breaches of human rights by the corporate sector.  In accordance with the UN Declaration on Human Rights Defenders, NHRIs should forge and maintain strong links with human rights defenders. 

Recognising that NHRIs have limited resources, NHRIs may wish to give priority to: 

· State and public enterprises, and private enterprises performing public functions;
· Home corporations operating abroad in countries in conflict, with weak governance or in free economic zones;
· Foreign corporations operating domestically in free economic/export zones or conducting large scale development projects;
· The financial sector including project financiers and institutional investors;
· Corporations operating in potentially at risk sectors such as extractive, forestry, food and beverage, pharmaceutical, IT and textile/clothing industries.

Advocacy

It is crucial that States create a legal framework to appropriately and effectively regulate the activities of TNCs both at home and overseas.  NHRIs have a role to advocate that governments introduce and implement legislation and regulations that meet international best practice in the prevention of human rights violations by TNCs at home and overseas, including labour rights.  

Advocacy with government should be premised on the States obligation to take positive action to ‘ensure’ the rights contained in the various core human rights instruments, and that this obligation can only ‘fully discharged’ if individuals are protected by the State from violations by its own agents, and from acts committed by private persons or entities. 
  This provides firm ground for highlighting the need for broad state action that protects the society as a whole, and vulnerable groups such as human rights defenders, in particular.

At the domestic level, NHRIs should consider advocacy in relation to the following:

· The creation of laws that clearly identify the obligations of corporations and other business enterprises to respect human rights.  

· legal recognition of corporate complicity for human rights violations, and at the very least, in relation to international crimes;
· The exercise of extra-territorial jurisdiction in suitable circumstances, including consideration of the development of domestic legislation similar to the American Alien Torts Claim Act. 
· Where appropriate, the introduction of criminal sanction.  Liability must encompass the parent corporation, not only because of the difficulty of pursuing offenders in host jurisdictions, but also because of the frequent culpability of the parent corporation itself. Principles of separate corporate identity should not be allowed to limit liability of a parent company if it can be clearly shown that the operations are ultimately controlled by, and for the benefit of, the parent corporation. 
· The introduction of broad based and innovative sanctions, including adverse publicity orders, corporate probation, fines, de-registration, restraint (including a limited cessation of trading, restrictions on government contracting, the removal of export licenses etc), and reparations, guarantees of non-repetition etc should be considered.  

· the ratification and domestic implementation of relevant international instruments;

· The recognition and implementation of relevant comments and recommendations made by UN treaty bodies and special mandate holders. 
· The domestic application of relevant guidelines and codes, particularly those developed in cooperation with Governments, such as the ILO Tripartite Declaration and the OECD Guidelines for Multinational Enterprises.  
· The inclusion of corporate human rights compliance in National Human Rights Plans of Action.  
· Encouraging governments to take the role of exemplar in their involvement with TNCs.  For example, government contracts with TNCs and other business enterprises should include conditions that they will comply with universally accepted human rights standards.
· Advocating for socially responsible investment practices for financial institutions and institutional investors, including in particular national pension and sovereign wealth funds.
· Advising governments on the human rights implications of new legislation and policies relevant to the activities of TNCs.
· Advocating for government to monitor the activities of domestic TNCs operating externally.
· Advocating for human rights impact assessment reports by TNCs and other business enterprises to be a mandatory requirement in annual and other regulatory reporting regimes.
· Promoting the establishment of dispute resolution processes including publicly funded mediation services and the use of mechanisms such as the OECD National Contact Points. 
· Facilitating dialogue between government, corporations and other business enterprises and civil society, including human rights defenders and trade unions; 
· The collection and submission of information to government regarding the situation of human rights defenders in their respective jurisdictions, particularly with regard to any adverse impact occasioned by the activities of TNCs.  
At the international level, NHRIs should consider 

· Proposing recommendations for consideration by the UN Human Rights Council, relevant treaty bodies (including the Commission on the Status of Women), the SRSG and relevant rapporteurs, as well as the Advisory Committee to the Human Rights Council.  In addition, their reports to these bodies should include information on cases, reports and other material relevant to human rights violations by TNCs, including governmental responses to such violations.

· The development of develop co-operative arrangements or agreements between States to facilitate the application of civil and criminal remedies for human rights violations.
· NHRIs should incorporate domestic regulation of TNCs in their reporting under the Universal Periodic Review.  Such reporting should include reference to violation of the rights of human rights defenders. 

· That investment and trade treaties will include measures relating to protection of human rights.  
Education

NHRIs are well placed to explain human rights obligations to corporations and to government.  The area of law is not well understood and, absent specific legislation or regulation outlining permissible and impermissible conduct, corporations have limited guidance as to their obligations. The development of fact sheets for various industries, an initiative undertaken by the Danish Institute and within this region, by Australian Human Rights and Equal Opportunity Commission, provides an example of one such activity that could be undertaken nationally or regionally.

NHRIs should consider the following:

· Engaging with their respective governments and relevant departments of state to promote a greater awareness of the impact of TNCs and other business enterprises on the realisation of human rights, and the relevant State obligations with regard to the promotion and protection of human rights in their own jurisdiction and extra-territorially.  

· Utilising information obtained in the review of domestic legislation and remedies, (mentioned above), engage with government and relevant departments of state to promote an awareness of international best practice and highlight the lacunae in existing domestic regulation and remedies;

· NHRIs are well placed to explain, and to assist corporations comply with their human rights obligations by:  
· Utilising existing NHRI tools such as the human rights compliance assessment tools developed by the Danish Institute of Human Rights.  
· Developing information and fact sheets for various industries.  An initiative undertaken by the Australian Human Rights and Equal Opportunity Commission provides an example of one such activity that could be undertaken nationally or regionally.  Such documentation should incorporate relevant rights from UDHR, and the 8 core treaties (including  Convention on Rights of Persons with Disabilities)
;
· Promoting an awareness of the need for company or industry level due diligence processes and grievance mechanisms. 
·  Advocating for human rights compliance to be included in corporate business plans.
· Promoting awareness of, and encouraging businesses to sign up to various industry and sector initiatives. 
· Developing industry specific training for TNC highlighting, in particular, sectoral risks; 

· Facilitating the flow of information about rights and remedies to groups who are likely to be  particularly vulnerable to human rights violations by TNCs, particularly labour
· Engaging with TNCs to promote an acceptance of the value of community consultation in projects that will have large scale impacts on communities.
· Advocating for the inclusion training on the relevant human rights principles, norms and standards in relevant training programs for judges and the legal profession, relevant regulatory bodies, police, and civil society and private sector organizations such as industry bodies and chambers of commerce.  
Complaint Handling

NHRIs with complaint handling functions should consider:

· Promoting within the community and the business sector an awareness of their respective roles in monitoring and receiving complaints of human rights violations by TNCs, as well as other remedies;

· Utilising their complaints mechanisms, and the outcomes of complaints and inquiries, to monitor the ongoing conduct of TNCs.

NHRIs without relevant complaint handling functions should consider: 

· Their potential role as a point of recourse for complainants, particularly with regard to information about remedies.

· Whether to advocate to government the extension of their mandate to include the capacity to hear complaints in relation to human rights violations by TNCs
Other Recommendations

Within the APF, NHRIs should consider:
· Where they have not already done so, responding to the OHCHR survey, Business and Human Rights:  A Survey of NHRI Practices.
· Co-operating in the development of a database on the regulatory framework and remedies available in their respective jurisdictions. 
· (via the APF and/or ICC) advocating at the international level for the creation of a legally binding international human rights instrument which clearly identifies the obligation of corporations and other business enterprises in respect of human rights.  

· Supporting the establishment of an ICC working group on business and human rights.

· Cooperating in the development of a monitoring and assessment tools for APF members. Indicators might include common human rights breaches as well as additional problem areas such as corruption and pollution etc.

· Developing agreements to exchange information and alert NHRIs about human rights breaches involving their nationals.  By way of example, the NHRIs of the Philippines and the Republic of Korea have a verbal agreement to alert each other where an issue arises in relation to migrant workers. Similarly, the NHRIs of the Philippines and Malaysia have an arrangement to refer alleged human rights violations against there respective nationals, particularly undocumented workers. 
· Investigating the opportunities for partnerships with organisations in the area of corporate social responsibility including the media, academia, business organisations, trade unions and their local jurist.

· Involving law firms in pro bono work in relation to business and human rights and encourage firms to promote human rights to their clients.

· Engaging broadly with relevant civil society organisations (CSOs).  CSOs are most often the primary monitors and sources of information relevant to TNCs and human rights.  Inclusive relationships must be developed in order to utilize this knowledge and expertise, to ensure cooperation, and to promote the transparency of subsequent NHRI initiatives.

Sub-regionally, the matter may be included in the agenda of the ASEAN National Institutions Forum especially on the topics of (i) migration and migrant workers, (ii) human rights education, (iii) Economic, Social and Cultural Rights, (iv) trafficking in persons.
Human Rights Defenders

Article 18 of the UN General Assembly Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to Promote and Protect Universally Recognised Human Rights and Fundamental Freedoms states that individuals, groups, institutions and NGOs have an important role and a responsibility in contributing, as appropriate, to the promotion of the right of everyone to a social and international order in which the rights and freedoms set forth in the Universal Declaration of Human Rights and other human rights instruments can be fully realised. This principle is of direct import to human rights defenders.

CAT has observed in the context of prevention, that States should take ‘effective measures to protect human rights defenders against harassment, threats and …attacks’. For example, the right of individuals to protection under the law implies the duty of the State to guarantee the right to life (Article 6(1)) and the right to personal security (Article 9(1)) with particular reference to protection from private parties. The UNHRC has found that the failure of the State to take adequate measures to ensure the personal security of an individual constitutes a violation of the right to security under the ICCPR.

Additionally, the treaty bodies have also looked at particular instances of violations against defenders such as extra-judicial killings, arbitrary arrests, ill treatment or torture, including by police or armed forces and other forms of serious violations, in the context of highlighting the obligation of States to protect human rights defenders. Practices such as the arbitrary detention of defenders have been viewed as contrary to States’ obligations under the ICCPR. Extra-judicial killings and ill treatment by police or armed forces against defenders have also been viewed with concern by the treaty bodies. The UNHRC has also strongly opposed the use of legislation, including emergency legislation, to restrict the activities of human rights defenders, and have advised States to take ‘urgent steps’ to amend such legislation. 


Box 5:  Recommendations with regard to Human Rights Defender

NHRIs may want to consider particular recommendations with regard to Human Rights Defenders, particularly given they are at the forefront in seeking to monitor and address violations of TNCs.  The following recommendations were submitted to the APF Secretariat with regard to the protection of human rights defenders:
· SRSG-HRD has repeatedly emphasised the importance of States in creating an ‘enabling environment’ in which human rights defenders can operate. NHRIs may consider, as part of their monitoring function, conducting audits of the environment in which human rights defenders operate and make recommendations to Government accordingly.  

· NHRIs should advocate for the incorporation of the provisions of the Declaration on Human Rights Defenders into national legislation, in order to have a comprehensive national legal framework for the protection of human rights defenders. Such legislation should also explicitly contain provisions for protection from interference with the rights of defenders by third parties. 

· NHRIs could create a focal point within their own institutions to pay specific attention to the situation of defenders in their own countries. A ‘human rights defenders’ unit’ within the NHRI could serve as an important mechanism to monitor and respond to violations against defenders, and could also support defenders through capacity-building activities.

· At the international level, NHRIs could enhance cooperation with special procedures of the UN Human Rights Council that are particularly relevant for the protection of vulnerable groups of defenders such as women defenders, defenders of indigenous rights and defenders from minority communities.

· NHRIs should advocate for the cooperation of States with the SRSG-HRD and other mandate holders.

· NHRIs should, as a matter of institutional policy, regularly engage in consultations with relevant national NGOs and other defenders on issues related to violations committed by transnational corporations. 
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