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RECOMMENDATIONS
ACJ Reference on Human Rights, 
Corporate Accountability and 
Government Responsibility

The Asia Pacific Forum of National Human Rights Institutions

The Asia Pacific Forum of National Human Rights Institutions (APF) is a regional membership based organisation.  It supports, through cooperation, the establishment and development of national human rights institutions that protect and promote the human rights of the peoples of the region.  Comprised of independent national human rights institutions (NHRIs), the APF plays a unique role in developing a regional human rights dialogue, networks and practical programmes of support.  Through its member NHRIs, it is well positioned to directly influence the development of human rights law and practice in the Asia Pacific.

The Advisory Council of Jurists

The Advisory Council of Jurists (ACJ) advises the APF on the interpretation and application of international human rights standards.  The establishment of the ACJ reflects the Forum Council’s recognition of: the need for independent, authoritative advice on international human rights questions; and, the value in developing regional jurisprudence relating to the interpretation and application of international human rights standards.  

The ACJ has considered seven references:  environment (2007), education (2006); torture (2005); anti-terrorism legislation and the rule of law (2004); trafficking of women and children (2002); death penalty (2000); and the regulation of child pornography on the internet (2000).  

The ACJ is comprised of eminent jurists who have held high judicial office or senior academic or human rights appointments.  Current members are:

Dato’  Ranita Mohammed Hussein (Malaysia (President 2008/9*)) 
Professor Andrea Durbach (Australia)* 

Dr. Qasim Hashimzai (Afghanistan)

Mr Fali S Nariman (India)

Professor Jacob E Sahetapy (Indonesia)

Mr Jugnee Amarsanaa (Mongolia)*

Hon Mr Daman Nath Dhungana (Nepal)

Justice Susan Glazebrook (New Zealand)*

Dr. Purificacion V. Quisumbing (Philippines)*
Professor Nohyun Kwak (Republic of Korea)*

Mr Nihal Jayamanne PC (Sri Lanka)*

Professor Vitit Muntarbhorn (Thailand)*

( denotes attendance at the 2008 ACJ Meeting


During the reporting period, the Advisory Council welcomed one new member, Dr. Purificacion V. Quisumbing, and bade farewell to retiring member, Professor Jacob E Sahetapy.  
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Recommendations
Within the APF, all NHRIs have a mandate to promote and protect human rights.  The former role involves both education and advocacy on the application of human rights while the latter involves the protection of human rights through monitoring domestic developments and compliance, (including such activities as data gathering, research, and analysis), the provision of individual complaint handling services and the conduct of, or participation in inquiries into systemic rights violations. 
The ACJ notes however that the capacity of each member institution to develop programs and activities in this area will vary, depending on, amongst other things, the perceived need within particular States and the resources available to the NHRI.  
The ACJ provides the following recommendations with regard to the role an NHRI can play in promoting human rights compliance pursuant to their core functions of monitoring, education, advocacy and complaint handling.
Monitoring 

NHRIs can play an important role in monitoring and documenting violations of human rights by corporations operating or incorporated in their domestic jurisdiction.  Monitoring may involve a wide range of activities and NHRIs may wish to consider:

Auditing their existing mandates to determine the manner in which the violation of human rights by TNCs may be addressed through their existing functions;
Cooperating regionally or internationally, to examine existing domestic, regional and international standards to determine best practice in State and voluntary regulation of the conduct of TNCs.  The proposed ICC Working Group on Business and Human Rights may provide an appropriate vehicle for international cooperation in this regard;
Conducting (or commissioning) a review of relevant domestic legislation in their jurisdiction to ensure that the rules governing the creation and conduct of business by corporations contain appropriate regulations to ensure that corporations operating both at home and extra-territorially are required to operate in full compliance with international, regional and domestic human rights standards;

Conducting (or commissioning) a review of existing monitoring and grievance mechanisms in their jurisdictions to determine if additional remedial mechanisms, or the removal of barriers is required;  

Seeking to include within their respective mandates the role of the National Contact Point under the OECD guidelines. NHRIs in non-OECD countries should assess the possibility of establishing a similar mechanism to the OECD National Contact Point;  

Monitoring and documenting violations of human rights by TNCs operating both domestically and extra-territorially in cooperation with NHRIs in host states.  In this regard NHRIs should consider the value of cooperating in the gathering and consolidation of jurisprudence from regional states and internationally.  The information obtained should assist in advocacy and should be included in NHRI reports to appropriate international and regional human rights bodies;

Assisting in educating and building the capacity of human rights defenders to monitor and address breaches of human rights by the corporate sector.  In accordance with the UN Declaration on Human Rights Defenders, NHRIs should forge and maintain strong links with human rights defenders. 

Recognising that NHRIs have limited resources, NHRIs may wish to give priority to: 

State and public enterprises, and private enterprises performing public functions;
Home corporations operating abroad in countries in conflict, with weak governance or in free economic zones;
Foreign corporations operating domestically in free economic/export zones or conducting large scale development projects;
The financial sector including project financiers and institutional investors;
Corporations operating in potentially at risk sectors such as extractive, forestry, food and beverage, pharmaceutical, IT and textile/clothing industries.

Advocacy

It is crucial that States create a legal framework to appropriately and effectively regulate the activities of TNCs both at home and overseas.  NHRIs have a role to advocate that governments introduce and implement legislation and regulations that meet international best practice in the prevention of human rights violations by TNCs at home and overseas, including labour rights.  

Advocacy with government should be premised on the obligation of States to take positive action to ‘ensure’ the rights contained in the various core human rights instruments.  This obligation can only ‘fully discharged’ if individuals are protected by the State from violations by its own agents, and from acts committed by private persons or entities.1 This provides firm ground for highlighting the need for broad state action that protects society as a whole, and vulnerable groups such as human rights defenders, in particular.

At the domestic level, NHRIs should consider advocacy in relation to the following:

The creation of laws that clearly identify the obligations of corporations and other business enterprises to respect human rights.  

Legal recognition of corporate complicity for human rights violations, and at the very least, in relation to international crimes;
The exercise of extra-territorial jurisdiction in suitable circumstances, including consideration of the development of domestic legislation similar to the American Alien Torts Claim Act. 
Where appropriate, the introduction of criminal sanction.  Liability must encompass the parent corporation, not only because of the difficulty of pursuing offenders in host jurisdictions, but also because of the frequent culpability of the parent corporation itself. Principles of separate corporate identity should not be allowed to limit liability of a parent company if it can be clearly shown that the operations are ultimately controlled by, and for the benefit of, the parent corporation. For the same reason, liability should encompass violations by employees where a sufficient nexus exists between the conduct of the employee and the directions of the employer.

The introduction of broad based and innovative sanctions, including adverse publicity orders, corporate probation, fines, de-registration, restraint (including a limited cessation of trading, restrictions on government contracting, the removal of export licenses etc), and reparations, guarantees of non-repetition etc should be considered.  

The ratification and domestic implementation of relevant international instruments;

The recognition and implementation of relevant comments and recommendations made by UN treaty bodies and special mandate holders. 
The domestic application of relevant guidelines and codes, particularly those developed in cooperation with Governments, such as the ILO Tripartite Declaration and the OECD Guidelines for Multinational Enterprises.  
The inclusion of corporate human rights compliance in National Human Rights Plans of Action.  
Encouraging governments to take the role of exemplar in their involvement with TNCs.  For example, government contracts with TNCs and other business enterprises should include conditions that they will comply with universally accepted human rights standards.
Advocating for socially responsible investment practices for financial institutions and institutional investors, including in particular national pension and sovereign wealth funds.
Advising governments on the human rights implications of new legislation and policies relevant to the activities of TNCs.
Advocating for government to monitor the activities of domestic TNCs operating externally.
Advocating for human rights impact assessment reports by TNCs and other business enterprises to be a mandatory requirement in annual and other regulatory reporting regimes.
Promoting the establishment of dispute resolution processes including publicly funded mediation services and the use of mechanisms such as the OECD National Contact Points. 
Facilitating dialogue between government, corporations and other business enterprises and civil society, including human rights defenders and trade unions; 
The collection and submission of information to government regarding the situation of human rights defenders in their respective jurisdictions, particularly with regard to any adverse impact occasioned by the activities of TNCs. In this regard, NHRIs should note that the SRSG has repeatedly emphasised the importance of States creating an ‘enabling environment’ in which human rights defenders can safely operate. NHRIs should therefore consider, as part of their monitoring and advocacy functions, conducting audits of the environment in which human rights defenders operate and advocating for appropriate protection, particularly with regard to rights violations by third parties.  

Greater State cooperation with the SRSG and related mandate holders.
At the international level, NHRIs should consider 

greater engagement, and where relevant enhanced cooperation with the UN Human Rights Council, relevant treaty bodies (including the Commission on the Status of Women), the SRSG and relevant rapporteurs, as well as the Advisory Committee to the Human Rights Council.  In addition, their reports to these bodies should include information on cases, reports and other material relevant to human rights violations by TNCs, including governmental responses to such violations.
The development of co-operative arrangements or agreements between States to facilitate the application of civil and criminal remedies for human rights violations.
Incorporating domestic regulation of TNCs in their reporting under the Universal Periodic Review.  Such reporting should include reference to violation of the rights of human rights defenders. 

Advocating for investment and trade treaties to include measures relating to the protection of human rights.  
Education

As NHRIs are well placed to explain human rights obligations to corporations and to government, NHRIs should consider the following:

Engaging with their respective governments and relevant departments of state to promote a greater awareness of the impact of TNCs and other business enterprises on the realisation of human rights, and the relevant State obligations with regard to the promotion and protection of human rights in their own jurisdiction and extra-territorially, including regulating the conduct of TNCs.  

Utilising information obtained in the review of domestic legislation and remedies, (mentioned above), engage with government and relevant departments of state to promote an awareness of international best practice and highlight the lacunae in existing domestic regulation and remedies;

Facilitating the flow of information about rights and remedies to groups who are likely to be  particularly vulnerable to human rights violations by TNCs, particularly labour
Engaging with TNCs to promote an acceptance of the value of community consultation in projects that will have large scale impacts on communities.
Advocating for the inclusion of training on the relevant human rights principles, norms and standards in relevant training programs for judges and the legal profession, relevant regulatory bodies, police, and civil society and private sector organizations such as industry bodies and chambers of commerce.  
The area of law is not well understood and, in the absence of specific legislation or regulation outlining permissible and impermissible conduct, corporations have limited guidance as to their obligations.  NHRIs are well placed to explain, and to assist corporations to comply with their human rights obligations by:  

Promoting the use of existing NHRI tools such as the human rights compliance assessment tools developed by the Danish Institute of Human Rights.2  

Developing information and fact sheets for various industries.  An initiative undertaken by the Australian Human Rights and Equal Opportunity Commission provides an example of one such activity that could be undertaken nationally or regionally.3  Such documentation should incorporate relevant rights from UDHR, and the eight core treaties (including the Convention on Rights of Persons with Disabilities);
Promoting an awareness of the need for company or industry level due diligence processes and grievance mechanisms through the provision of training programs or training materials. 

 Advocating for human rights compliance to be included in corporate business plans.

Promoting awareness of, and encouraging businesses to sign up to various industry and sector initiatives. 

· Developing industry specific training for TNC highlighting, in particular, sectoral risks.
Complaint Handling

NHRIs with complaint handling functions should consider:

Promoting within the community and the business sector an awareness of their respective roles in monitoring and receiving complaints of human rights violations by TNCs, as well as other remedies;

Utilising their complaints mechanisms, and the outcomes of complaints and inquiries, to monitor the ongoing conduct of TNCs.

NHRIs without relevant complaint handling functions should consider: 

Their potential role as a point of recourse for complainants, particularly with regard to information about remedies.

Whether to advocate to government the extension of their mandate to include the capacity to hear complaints in relation to human rights violations by TNCs
Other Recommendations

Within the APF, NHRIs should consider:
Where they have not already done so, responding to the OHCHR survey, Business and Human Rights:  A Survey of NHRI Practices.
Co-operating in the development of a database on the regulatory framework and remedies available in their respective jurisdictions. 
(via the APF and/or ICC) advocating at the international level for the creation of a legally binding international human rights instrument which clearly identifies the obligation of corporations and other business enterprises in respect of human rights.  

Supporting the establishment of an ICC working group on business and human rights.

Cooperating in the development of a monitoring and assessment tools for APF members. Indicators might include common human rights breaches as well as additional problem areas such as corruption and pollution etc.

Developing agreements to exchange information and alert NHRIs about human rights breaches involving their nationals.  By way of example, the NHRIs of the Philippines and the Republic of Korea have a verbal agreement to alert each other where an issue arises in relation to migrant workers. Similarly, the NHRIs of the Philippines and Malaysia have an arrangement to refer alleged human rights violations against their respective nationals, particularly undocumented workers. 
Investigating the opportunities for partnerships with organisations in the area of corporate social responsibility including the media, academia, business organisations, trade unions and their local jurist.

Involving law firms in pro bono work in relation to business and human rights and encouraging firms to promote human rights to their clients.

Engaging broadly with relevant civil society organisations (CSOs).  CSOs are often the primary monitors and sources of information relevant to TNCs and human rights.  Inclusive relationships must be developed in order to utilize this knowledge and expertise, to ensure cooperation, and to promote the transparency of subsequent NHRI initiatives.  In this regard, NHRIs may want to consider the creation of focal points within their institutions to foster relationships and cooperation with CSOs. 
Sub-regionally, the matter may be included in the agenda of the ASEAN National Institutions Forum especially on the topics of (i) migration and migrant workers, (ii) human rights education, (iii) Economic, Social and Cultural Rights, (iv) trafficking in persons.
Endnotes
1.  General Comment No. 31, The Nature of the General Legal Obligation Imposed on States Parties to the Covenant, Human Rights Committee, CCPR/C/21/Rev.1/Add.13, 26 May 2004, §8.
2.  See http://www.humanrights.dk/business

3.  See http://www.hreoc.gov.au/human_rights/corporate_social_responsibility/index.html
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