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ACJ Reference: Human Rights, 
Sexual Orientation and 
Gender Identity
Summary Paper and request for submissions
The Asia Pacific Forum of National Human Rights Institutions

The Asia Pacific Forum of National Human Rights Institutions (APF) is a regional membership based organisation. It supports, through cooperation, the establishment and development of national human rights institutions that protect and promote the human rights of the peoples of the region. Comprised of independent national human rights institutions (NHRIs), the APF plays a unique role in developing a regional human rights dialogue, networks and practical programmes of support. Through its member NHRIs, it is well positioned to directly influence the development of human rights law and practice in the Asia Pacific.

The Advisory Council of Jurists

The Advisory Council of Jurists (ACJ) advises the APF on the interpretation and application of international human rights standards. The establishment of the ACJ reflects the Forum Council’s recognition of: the need for independent, authoritative advice on international human rights questions; and, the value in developing regional jurisprudence relating to the interpretation and application of international human rights standards. 

The ACJ has considered eight references: human rights and transnational corporations (2008) environment (2007), education (2006); torture (2005); anti-terrorism legislation and the rule of law (2004); trafficking of women and children (2002); death penalty (2000); and the regulation of child pornography on the internet (2000). 

The ACJ is comprised of eminent jurists who have held high judicial office or senior academic or human rights appointments. 

Background to the ACJ Reference on Sexual Orientation and Gender Identity
Discrimination and violence against people of diverse sexual orientation and gender identity is a serious problem in many countries across the Asia Pacific.  People of diverse sexual orientation and gender identity, whether actual or perceived, face execution or extra-judicial killing, torture, rape, arbitrary detention, unfair trials and, in the case of women, forced pregnancy and forced marriage.

These human rights violations occur at the hands of State officials and authorities and at the hands of non-State actors, often with the actual or implied complicity of State actors and often with impunity.

In 2006, in response to well-documented patterns of abuse, a distinguished group of international human rights experts outlined a set of international standards relating to sexual orientation and gender identity.  The result was the Yogyakarta Principles: a universal guide to human rights which affirm binding international legal standards with which all States must comply.

In May 2009, the APF brought together member institutions to discuss the role of NHRIs in promoting implementation of the Yogyakarta Principles. They discussed the practical ways that NHRIs could use their functions and powers – including investigating complaints, reviewing laws and policies, holding national inquiries and public education – to better protect and promote the rights of gay, lesbian, bisexual and transgender people.

Participants requested the APF refer this issue to its Advisory Council of Jurists with the request to provide advice and recommendations on the question of the consistency or inconsistency with international human rights law of certain laws in the Asia Pacific region in relation to sexual orientation and gender identity. 
At APF 14, the APF agreed to the request, specifically requesting the ACJ to comment, in relation to each State of a member institution of the Asia Pacific Forum, on:

 (i) Whether, and in what respects, that State's criminal law is consistent with international human rights law in its application to and effect on persons on the basis of sexual orientation and gender identity;

 (ii) Whether, and in what respects, that State's anti-discrimination law applies to protect the human rights of persons on the basis of sexual orientation and gender identity and the adequacy of that protection; 

 (iii) Whether, and in what respects, that State's laws enable the official recognition of changes of gender identity from that assigned to a person at birth and the consistency of those laws with international human rights law;

 (iv) Whether, in the course of undertaking the reference, the ACJ has identified other laws, policies, acts or practices that impact adversely persons on the basis of sexual orientation and gender identity, and, if so, extent to which those laws, policies, acts or practices are inconsistent with international human rights law and the nature of the inconsistency; and

 (v) Whether the law, policy and practice in a State is adequate to ensure the protection of the rights of persons and organisations that defend the human rights of persons of diverse sexual orientation and gender identity.

Issues
Human rights movements as an international basis for mobilisation and resistance to oppression emerged after the Second World War with the International Bill of Rights
.
The period since has been characterised as “the age of human rights” with the assertion that “no preceding century in human history has been privileged to witness such a profusion of human rights enunciations on a global scale”.

There have however been extraordinary silences, one of which is the silence on the rights of those who are stigmatised on grounds of their sexual orientation or gender identity. This finds no express mention in either the International Bill of Rights or regional human rights conventions.
. 
The silence has gradually been broken with the emergence of international human rights law norms on sexual orientation and gender identity, decisions of regional human rights mechanisms as well as decisions of national courts.
 
 In 1998, The South African Supreme Court in its decision invalidating sodomy laws, held:

In the case of gays, history and experience teach us that the scarring comes not from poverty or powerlessness, but from invisibility. It is the tainting of desire, it is the attribution of perversity and shame to spontaneous bodily affection, it is the prohibition of the expression of love, it is the denial of full moral citizenship in society because you are what you are, that impinges on the dignity and self-worth of a group.
 
In 2003, The US Supreme Court in invalidating anti-sodomy laws in the USA held: 
Liberty protects the person from unwarranted government intrusions into a dwelling or other private places. In our tradition the State is not omnipresent in the home. And there are other spheres of our lives and existence, outside the home, where the State should not be a dominant presence. Freedom extends beyond spatial bounds. Liberty presumes an autonomy of self that includes freedom of thought, belief, expression, and certain intimate conduct. The instant case involves liberty of the person both in its spatial and more transcendent dimensions.

In 2005, The Fijian High Court found the anti-sodomy law of Fiji unconstitutional and in so doing ruled that, 
What the Constitution requires is that the Law acknowledges difference, affirms dignity and allows equal respect to every citizen as they are. The acceptance of difference celebrates diversity. The affirmation of individual dignity offers respect to the whole of society. The promotion of equality can be a source of interactive vitality. The State that embraces difference, dignity and equality does not encourage citizens without a sense of good or evil but rather creates a strong society built on tolerant relationships with a healthy regard for the rule of law.

In 2007, the Nepali Supreme Court in its judgement recognising the third gender as a legal identity noted:

The fundamental rights comprised under Part III of the Constitution are enforceable fundamental human rights guaranteed to the citizens against the state. For this reason, the fundamental rights stipulated in Part III are the rights similarly vested in the third gender people as human beings. The homosexuals and third gender people are also human beings as other men and women are, and they are the citizen of this country as well.... Thus, the people other than ‘men’ and ‘women’ including the people of ‘third gender’ cannot be discriminated on the ground of sexual orientation.

In 2009, the Delhi High Court invalidated India’s colonial era law criminalising same sex relationships:

Where society can display inclusiveness and understanding, such persons can be assured of a life of dignity and non-discrimination. This was the 'spirit behind the Resolution' of which Nehru spoke so passionately. In our view, Indian Constitutional law does not permit the statutory criminal law to be held captive by the popular misconceptions of who the LGBTs are. It cannot be forgotten that discrimination is antithesis of equality and that it is the recognition of equality which will foster the dignity of every individual.

In 2009, the Pakistani Supreme Court passed an order, recognising the eunuch community:

It is to be noted that this class (eunuchs) has been neglected merely on account of gender disorder in their bodies, otherwise they are entitled to enjoy all the rights granted to them by the Constitution being its subject including their rights in inherited property because normally to deprive them from their legitimate rights some times families disowned them. As far as existing laws are concerned, there are no provisions on the basis of which they can be deprived from their legitimate rights to inherit properties.
 
Fiji
, South Africa
, and Portugal
 have gone further and explicitly prohibited discrimination on grounds of sexual orientation in their Constitutions. Ecuador has gone further still, prohibiting discrimination based on both sexual orientation and gender identity in its Constitution
. 
With respect to civil laws Portugal, Netherlands, Canada, Norway, Sweden, Spain and South Africa recognize same sex marriage with France, UK and many other countries recognizing variants of same sex partnerships.
 
The countries cited above are from every region of the world thereby indicating that legal systems and cultures around the world are beginning to adopt an inclusive and pluralistic ethos towards LGBT persons. 
However, while there are dramatic changes in the global treatment of LGBT persons that signal a global trend towards protecting the rights of LGBT persons, much of the world remains impervious to change. 
Over eighty countries around the world apply criminal sanctions to consensual sexual relationships between adults of the same sex.

The existence of these laws serves to perpetuate gross human rights violations, which are now increasingly documented by human rights organisations.
 
However, while reform of these outdated laws is a necessary first step towards ensuring that the basic rights of LGBT persons are protected, the absence of these laws is itself no guarantee of a society free from homophobia. Commentators highlight the example of South Africa, which though including non-discrimination in its constitution, still sees brutal violence against LGBT persons.
 
With particular reference to the 17 countries of the Asia Pacific Region, which is the focus of the ACJ reference, seven countries still have laws criminalising same sex relationships, and 11 countries do not recognise change of gender identity. 
Stigma and discrimination on the basis of sexual orientation is a documented experience in all countries the subject of this study. As such there is a need for a sustained focus on the application of basic human rights of LGBT persons so as to ensure that the promise of 'universal human rights' remains more than just an unredeemed pledge.  
Regional/National Analysis
Within the Asia Pacific region, the rights which have found a contemporary resonance in regional jurisprudence pertaining to LGBT persons are: 
· Right to universal human rights 
· Right to non-discrimination 
· Freedom from arbitrary detention 
· Freedom from torture 
· Right to health 
· Right to privacy

· Right to recognition before the law 
· Right to freedom of opinion and expression 
While it is difficult to generalise about the varying country experiences, what can be said is that the core rights which are subject to violation are those mentioned above. Some of the core challenges in terms of human rights of LGBT persons in these jurisdictions are the continued existence of criminal sanctions against same-sex relationships, the lack of laws to facilitate change of gender identity, practices of cruel inhumane and degrading treatment of LGBT persons, discriminatory access to a range of services including health.

Invitation to make written submissions.

Interested parties are invited to make written submissions addressing any of the terms of reference outlined above.  Please email your submissions in word format to gregheesom@asiapacificforum.net by close of business on Friday 23 July 2010.  
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