The intervention of the National Centre for Human Rights regarding the principles of the yogacarta in the republic of Indonesia

    There is no doubt that personal freedom is the origion of the fundamental freedoms of the human being. It consttitues the core of his dignity. It includes the physical freedom of the individual, self-willed freedom of movement, the right to security and the inadmissibility of his arrest or imprisonment or punishment –either psychologically or physically-without a legal justification. It (personal freedom) includes also the freedom of the confidentiality of the correspondences and the guarantee of non-encroachment upon it. 

    Though personal freedom means the ability of the individual to dispose of his own affairs, and preserve his dignity and existence against insult to his person and feelings, and the recognition of his dignity which is inherent in all members of the human family, as well as his inalienable human rights, yet the National Centre for Human Rights would like to make the following observations regarding sexual orientation and identity: 

1- The main human rights –related international instruments did not address, in a clear manner, the sexual relationship outside the framework of the marriage institution which includes in its two sides, the man and the woman. This is in accordance with the exact text of article (16) of the Universal Declaration of Human Rights, and article (23) of the international covenant of civil and political rights, and article (10) of the international covenant of the economic, social and cultural rights.(
)
2- The comment no.19 of the committee concerned with the civil and political rights regarding article (23) has emphasized that the family is the collective natural and basic unit in the society, and it has the right to enjoy protection by the society and the state. Though the commentary of the committee has noted that the concept of the family may differ in some aspects from one state to another, even from one area to another in the same state, yet it tied the concept of the family with the rights and the protection of the child. It further stated that the family is the nucleus family, and the extended family, or the family of two unmarried companions and their children, or the family that is composed of the separated father or mother and their children. It did not mention that two persons of the same gender (sex) constitute a family in its legal concept, which necessitates the provision of protection. The committee also left it to the authority of the national law and practice to recognize these types of families, their members, protection, and the extent of this. (
) 
3- The commentary numer 19 of  the committee concerned with the civil and political rights regarding article 23 of the international covenant of civil and political rights (in paragraph 5) stated that the right to form a family implies the possibility of living together and procreation and (reproduction) which cannot be realized except through the relationship between the man and the woman.(
) 
4- Paragraph (9) of the commentary of the committee concerned with the civil and political rights regarding article (23) of the international covenant  of the civil and political rights has banned any discriminatory treatment in the question of the custody of children and the loss or recovery of the parental authority. Thus it took into consideration the highest interests of the children, which cannot be realized except through a family that includes a man and a woman. (
) 

5- The general commentary (no.16) relating to article (7) of the international covenant of civil and political rights regarding the right to the sanctity of private life, has defined the term “family” in item (5), and caused the interpretation of article (17) to be wide – ranging, to include all those of whom the family is composed in its agreed meaning in the society of the concerned member state. Thus the state determines according to its legislation and customs the concept of the family. (
) 

6- The rights of the individuals of sexual orientation are considered a private affair of the individual himself which can be exercised within the framework of the individual practices, that do not fall within the absolute rights, which can be restricted in order to protect the national security, and the public order, public health and public morals. This is evidenced in the text of the second paragraph of article (4) that has specifically stated the absolute rights that cannot be restricted. These are the  rights related to the immunity of life, and the non-exposure to torture, and the non-exposure to slavery and servitude, and the non-enforcement of the laws retroactively, and the non-imprisonment for failure to fulfill a contractual obligation, and the arbitrary intrusion into privacy, and the freedom of thought, conscience, religion and adoption of opinions. This is evidenced in the texts of articles (14.19.22) of the international covenant on civil and political rights which permitted the restriction of the rights stipulated in these articles according to legal provisions that constitute necessary measures in a democratic society to maintain national security, or public safety, or public order, or the protection of public health or public morals, or the protection of the rights and freedoms of the others. (
 )
7- The Arab charter of human rights – which Jordan has ratified – has stated that the family is the natural and fundamental unit of the society, and that the marriage between a man and a woman is the basis of its formation, and that a woman, upon reaching marriageable age, has the right to marry and establish a family according to the terms and pillars of marriage.  Marriage cannot be concluded except with the full consent of the two sides without any coercion. The legislation in force regulates the rights and duties of the man and the woman upon the conclusion of the marriage, during its continuation and at its dissolution. 

8- Since human rights are a comprehensive matrix that is regulated by several international agreements, and is considered relatively recent in the Jordanian society, the addressing of this subject at this time may cause a setback towards the human rights matrix by the society as a whole, and may expose the achievements and gains of the Centre to immense risks in the area of enhancing human rights, especially since the Centre is facing a number of challenges in entrenching this matrix in the society. 

9- The attempt to apply the principles at the present time contravenes the religious, social and moral values of the Jordanian and Arab and Islamic societies. It justifies the necessity of respecting the particularity of the Arab Islamic society, in addition to the necessity of taking into consideration the gradual development of the society. 

This is particularly so, since the Vienna declaration and  plan of action that were issued on 14-17 June 1993 have emphasized the universalism and inter-connectedness of  all human rights. Yet it took into consideration at the same time the importance of the national and regional particularities and the different historical, cultural and religious backgrounds. 

� - Article (16) of the universal declaration of human rights 





Article 16


Men and women of full age, without any limitation due to race, nationality or religion, have the right to  marry and to found a family. They are entitled to equal rights as to marriage, during marriage and at its dissolution.


Marriage shall be entered into only with the free and full consent of the intending spouses. 


The family is the natural and fundamental group unit of society and is entitled to protection by society and the State. 














Article (23) of the international covenant on civil and political rights. 


The family is the natural and fundamental group unit of society and is entitled to protection by society and the state. 


The right of men and women of marriageable age to marry and to found a family shall be recognized. 


No marriage shall be entered into without the free and full consent of the intending spouses. 


States Parties to the present Covenant shall take appropriate steps to ensure equality of rights and responsibilities of spouses as to marriage, during marriage and at its dissolution. In the cases of dissolution, provision shall be made for the necessary protection of any children.





Article (10) of the international covenant on economic, social and cultural rights 


The widest possible protection and assistance should be accorded to the family, which is the natural and fundamental group unit of society, particularly for its establishment and while it is responsible for the care and education of dependent children. Marriage must be entered into with the free consent of the intending spouses. 


Special protection should be accorded to mothers during a reasonable period before and after childbirth. During such period working mothers should be accorded paid leave or leave with adequate social security benefit. 


Special measures of protection and assistance should be taken on behalf of all children and young persons without any discrimination for reasons of parent – age or other condition. Children and young persons should be protected from eco- nomic and social exploitation. Their employment in work harmful to their morals or health or dangerous to life or likely to hamper their normal development should be punishable by law. States should also set age limits below which the paid employment of child labour should be prohibited and punishable by law. 





� - The general commentary no:19 regarding article (23) (the family) issued by the committee concerned with the civil and political rights in its 39 the session (1990)on the following. 


The article (23) of the international covenant on civil and political rights recognizes that the family is the basic and natural collective unit in the society. It has the right to enjoy the protection of the society and the state. The protection of the family and its members is also guaranteed, whether directly or indirectly, in other provisions in this covenant. This article (17) forbids the arbitrary or unlawful interference in the family affairs. Article 24 of the convent addresses specifically the protection of the rights of the child in his capacity as a member of the family. 


The committee notes that the concept of the family may differ in some aspects from one state to another, even from one area to another in the same state. Thus it is difficult to assign a uniform definition to this concept. Nonetheless, the committee stresses that if a group of people- according to the legislation and practice in a certain state – is considered as a family, then it must enjoy the protection stipulated in article 23. 


    Thus states must state in their reports the interpretation or the definition that is assigned to the concept of the family y and in its scope its society and in its legal system. Should there be several concepts for the family in a certain state like the “ nucleus family” and the “extended” family, reference must be made to this with an explanation of the degree of protection extended to it. And since there exist several kinds of families, like the two unmarried companions with their children, or the single father or mother and their children, the states parties must clarify whether the national law and practice recognize these types of families and their members and protection and to what extent. 


Paragraph (2) of article (23) of the covenant reaffirms the right  of men and women of marriageable age to marry and found a family. Paragraph (3) of the same article states that no marriage shall be entered into without the free and full consent of the intending spouses. The reports of the states parties must state whether there exist restraints or matters that prevent the exercise of the right to marriage that are based on special factors like the degree of kinship or mental incapacity. The convent does not determine explicitly a minimum age for marriage to the man or the woman. Yet this age must be sufficient to enable each of the intended spouses to express freely his complete personal consent according to the terms stipulated in the law. Within this context, the committee would like to remind that these legal provisions must be in conformity with the complete exercise of the other guaranteed rights in this convent. Accordingly, the right to the freedom of thought, conscience and religion, for example, must stipulate that the legislations in every state must state the possibility of both religious and civil marriage. Yet the committee does not see a contradiction to the convent if the state makes it a condition that after the marriage that is performed religiously, to perform this marriage or prove it or register it according to the civil law also. The states are called upon to include information in this regard in their reports. 





� - The general commentary (No.19) regarding article (23) (the family) issued by the concerned committee on the civil and political rights in its (39th) session (1990),- paragraph 5 states the following: “ The right to found a family includes, from a principle point of view, the possibility of reproduction and living together. And when states adopt policies of family planning, these policies must conform with the provisions of this covenant, and must not be discriminatory or coercive. Similarly, the possibility of living together requires the adoption of suitable measures – whether at the internal level, or when necessary in cooperation with other states-to secure the unity of the families or their reunions, especially when the separation of their members was caused by reasons of political or economic nature or similar reasons.


� - The commentary (no.19) regarding article (23) (the family) issued by the concerned committee on civil and political rights in its 39th session (1990) – paragraph 9- on the following: 


“Any discriminatory treatment must be forbidden in respect of the reasons or the procedures of separation, divorce, children custody, support, alimony, loss or recovery of parental authority with the high consideration for the interest of the children in this respect. In addition, the states parties must include in their reports information about the arrangements that they took to assure the necessary protection of the children upon the dissolution of the marriage or the separation of the spouses. 





� - General commentary no:16 regarding article (17) (the right of the sanctity of the private life) issued by the concerned authority on civil and political rights in its 32nd session (1988)-paragraph 5- stated the following: “As for the term” “family”,  the objectives of the covenant demand its interpretation for the purposes of article 17 in a wide range so as to include all those of whom the family is composed in its agreed meaning in the society of the concerned member state. The term “bait” in Arabic, and “domicilio” in Spanish, and “home” in English, and “zhilische” in Russian, and “zhuzhai” in Chinese, and “domicile” in French must be understood as it is used in article 17 of the convent … to mean the place in which the person resides or exercises his normal activity therein. Within this context, the committee calls upon the states to state in their reports the definite meaning in their societies of the terms “family” and “home”.


� - Article (4) of the convent on the civil and political rights states the following: 


In time of public emergency which threatens the life of the nation and the existence of which is officially proclaimed, the States Parties to the present convent may take measures derogating from their obligations under the present (covenant) to the extent strictly required by the exigencies of the situation, provided that such measures are not inconsistent with their other obligations under international law and do not involve discrimination solely on the ground of race, colour, sex, language, religion or social origin 


No derogation from articles 6.7.8 (paragraphs 1 and 2).11.15.16 and 18 may be made under this provision. 


Any State Party to the present Covenant availing itself of the right of derogation shall immediately inform the other States Parties to the present Covenant, through the intermediary of the Secretary – General of the United Nations, of the provisions from which it has derogated and of the reasons by which it was actuated. A further communication shall be made, through the same intermediary, on the date on which it terminates such derogation. 


  








PAGE  
4

