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New Zealand Human Rights Commission’s Work 

on Sexual Orientation and Gender Identity

History and Terminology
New Zealand society has always included people who, today, would be described as lesbian, gay, bisexual, trans or intersex.  

Historical accounts confirm that traditional indigenous Māori communities included a diversity of sexual orientations and gender identities.  In Te Reo Māori, one of the three official languages in New Zealand, the word takataapui is an umbrella term embracing lesbian, gay, bisexual and trans people.  In addition there are a number of specific terms to describe gender identity including whakawāhine and tangata ira tāne for trans women and trans men respectively.  

Traditionally, other Pacific countries have recognised people born biologically male who embody the spirit of a woman, have female gender expressions and perform female as well as male gender roles.  Pacific language terms include fa’afafine (Samoa), fakaleiti (Tonga), akava’ine (Rarotonga), mahu (Hawaii), vaka sa lewa lewa (Fiji), rae rae (Tahiti ) and fafafine (Niue).  Within New Zealand Pacific communities, these terms are now claimed by trans women, ‘third sex’ people and some gay men and are best understood within their specific cultural context.  In a small number of Pacific languages and communities there are related terms for people born biologically female, however they are most commonly used to describe lesbians rather than trans men.

In Pākehā / European New Zealand communities the terms gay, lesbian and bisexual are most commonly used to describe sexual orientation.  The word queer has been reclaimed by some, particularly younger people, as an overarching term.  Increasingly the word ‘trans’ is being used as a neutral umbrella term for people whose gender identity differs from their biological sex and is the term used in this paper.  It includes, for example, Female to Male (FtM) and Male to Female (MtF) transsexual and transgender people, cross dressers, and those who identify as androgynous or genderqueer.  

In New Zealand the term ‘intersex’ is predominantly used to describe a variety of medical conditions where a person’s physical body, chromosomes or hormones differ from what is considered standard for a male or a female.  However a small number of people have reclaimed the term as an identity and are raising awareness about issues for intersex people.  
Human rights framework 
Successive New Zealand governments have taken steps to remove the barriers that prevent lesbian, gay and bisexual people from being able to exercise their human rights.  A very significant step was the Homosexual Law Reform Act 1986 which removed criminal sanctions for homosexual activity between male adults.  This decriminalisation was followed in 1993 with an amendment to the Human Rights Act prohibiting discrimination on the grounds of sexual orientation.  

The Commission accepts complaints of unlawful discrimination from trans or intersex people under the ground of ‘sex’.  However, the Commission’s recent Transgender Inquiry identified that many trans people and groups were not aware of this legal protection.  As a result the Inquiry has recommended that the law be amended to clarify that protection from sex discrimination includes discrimination based on a person’s gender identity.  
Some forms of discrimination against lesbian, gay, bisexual, trans or intersex people are similar to those experienced by other marginalised groups.  For example, employment discrimination is a common area of complaint to the Human Rights Commission whether it is based on a person’s sexual orientation, sex, gender identity, race, age or disability.  On the other hand, there are some complaints which are specific to the experiences of lesbian, gay, bisexual, trans and intersex people as outlined in the next section.  

A review of New Zealand legislation to ensure its consistency with domestic and international human rights standards highlighted discriminatory treatment of same-sex relationships compared to their opposite-sex counterparts.  As a result, the Relationships (Statutory References) Act 2005 amended a number of laws to remove provisions which discriminated on the grounds of sexual orientation.  In addition, with the passage of the Civil Union Act 2004, both same-sex and opposite-sex couples are now able to register their relationships as civil unions.  

Alongside legal measures to ensure equal access to human rights, a small Gay, Lesbian, Bisexual, Transgender and Intersex policy desk has been established within the Ministry of Social Development.  Its two policy analysts have worked closely with the Human Rights Commission, particularly in relation to the Transgender Inquiry.  
Discrimination and Human Rights Issues
Lesbian, gay, bisexual, trans and intersex people come from all walks of life and communities in New Zealand, and the issues they face reflect that diversity.  For example, sexism, racism and poverty compound discrimination based on sexual orientation or gender identity.  

The following summary of human rights and discrimination issues faced by lesbian, gay, bisexual, trans and intersex people in New Zealand is drawn from a number of sources.  These include consultations with individuals and groups as part of the Commission’s 2004 status report on human rights in New Zealand, individual complaints and enquiries to the Commission’s disputes resolutions service, and submissions to the Transgender Inquiry.  
Sexual orientation
The major issues that have been raised with the Commission by lesbian, gay and bisexual people are:

· discrimination particularly within employment and when accessing goods and services  

· violence, abuse and harassment because of their sexual orientation

· bullying within schools

· lack of official sexual orientation data (therefore limiting the ability to measure outcomes and identify policy priorities for lesbian, gay and bisexual people) 
· the inability of same-sex couples to legally adopt or to marry and 

· the situation of lesbian and gay clergy.
Between July 2004 and June 2008 the Commission’s dispute resolutions service dealt with 236 complaints and enquiries relating to sexual orientation, with 102 being progressed as complaints.  These account for between 2-3% of complaints progressed over those years.  
	Year 
	Complaints and Enquiries Received 
	Picked up as Complaints 

	Jul 04 – June 05
	80
	19

	July 05 – June 06
	58
	21

	July 06 – June 07
	56
	36

	July 07 – June 08
	42
	26


Trans people
The issues highlighted by trans people have been:

· discrimination (particularly in employment, at school, and accessing government and other services)

· violence, harassment, safety and security issues (including how same-sex search policies are applied to trans people) 

· the high threshold required before being able to legally change sex details on official documents 

· major difficulties accessing general health services and gender reassignment services required to physically transition and

· the inability to participate effectively in policy decisions that affect their lives.

In the four years between July 2004 and April 2008 the Commission dealt with a total of 120 complaints and enquiries from trans people.  Since 2006 / 07 the Commission has also been able to identify complaints and enquiries about gender identity issues (including those from someone who is not trans or where a trans person has not disclosed their gender identity).  In 06 / 07 there was a total of 49 complaints or enquiries about gender identity issues, rising to 71 in the year ending 30 June 2008.  These figures cover the period of the Transgender Inquiry as initial briefings with the trans community started in August 2006 and the final report was released in January 2008.  
	Year 
	Complaints and Enquiries from trans people 
	Complaints and Enquiries about gender identity issues 

	Jul 04 – June 05
	21
	

	July 05 – June 06
	18
	

	July 06 – June 07
	32
	49

	July 07 – June 08
	49
	71


Intersex people
Through their contact with the Commission, intersex people have emphasised:

· significant concerns about medical procedures performed on children and young people with intersex conditions and 

· difficulties accessing medical records to confirm an intersex condition or the medical interventions that have taken place.
Between July 2004 and June 2008 the Commission’s dispute resolutions service dealt with 10 complaints and enquiries from intersex people.  
Role of the New Zealand Human Rights Commission
The New Zealand Human Rights Commission works for a fair, safe and just society where diversity is valued, human rights are respected, and everyone is able to live free from prejudice and discrimination.  
Sexual orientation and sex (covering gender identity) are not only grounds for unlawful discrimination under the Human Rights Act 1993.  They are also essential expressions of the universal nature of human rights and integral to the Commission’s broader work programme as a national human rights institution.  
Under a 2001 amendment to the Human Rights Act the Commission was charged with developing a national plan of action for human rights in New Zealand.  This extension of the Commission’s functions and mandate reflected its role as a national human rights institution with responsibilities not only to address unlawful discrimination but to promote and protect the full range of civil, political, economic, social and cultural rights.

One of the requirements of the Paris Principles is that the composition of a national human rights institution should be pluralist.    Accordingly Commissioners and staff from the New Zealand Human Rights Commission come from a diversity of sexual orientations and gender identities.  Currently Commissioners and staff who are lesbian, gay, bisexual or trans meet to inform the Commission’s work programme on relevant human rights and discrimination issues.  A number are also responsible for building and maintaining working relationships with New Zealand’s very active lesbian, gay and ‘rainbow’ networks and with its increasingly visible trans communities.  The Commission is currently planning a roundtable discussion to strengthen links with and between the very small number of people active on intersex issues here. 
The Commission’s work is informed by two main documents: the New Zealand Action Plan for Human Rights 2005 – 2010 and our Statement of Intent setting out our short and medium term work programme. 

NZ Action Plan for Human Rights (NZAPHR)
The NZAPHR sets out priority actions for government, civil society and the community as a whole.  It includes specific actions required to promote and protect the human rights of lesbian, gay, bisexual, trans and intersex people, for example the need to:
· inquire into discrimination experienced by transgender and intersex people  

· review and, if necessary, amend the prohibited grounds of discrimination in the  Human Rights Act to ensure trans people are protected sufficiently
· ensure all government agencies gather and report disaggregated sexual orientation data, specifically in the Census, the National Survey of Crime Victims and in crime reporting processes
· support schools and early childhood centres to combat bullying and harassment including in relation to sexual orientation 

Other priority actions also have an indirect impact on the human rights of lesbian, gay, bisexual, trans and intersex people.  Examples include running human rights education for police, prison management and staff; and addressing bullying, harassment and discrimination within the workplace.  

Statement of Intent / HRC’s work programme 
The Commission has taken primary responsibility for progressing some NZAPHR priority actions.  The largest single piece of work has been the Commission’s Inquiry into Discrimination Experienced by Transgender People, which is outlined in more detail separately below.  
As already noted, the Commission receives regular complaints and enquiries about discrimination based on a person’s sexual orientation or gender identity, which are dealt with by frontline staff or referred to Commission mediators.  

In addition, the following work has been undertaken by other Commission staff in recent years to address concerns raised by lesbian, gay, bisexual, trans and intersex people 

· Employment issues - promoting the visibility of sexual orientation and gender identity issues through the Commission’s Equal Employment Opportunities work (for example on its NEON website and in its email newsletter and published pre-employment guidelines) 

· Legal issues – facilitating community dialogues with lesbian and gay clergy about religious exemptions under the Human Rights Act (including developing an issues paper); providing information and / or making submissions on legal issues such as civil unions, same sex couple adoption, and access to assisted reproductive technologies 
· Data collection – progressing individual complaints and writing submissions advocating for the inclusion of a sexual orientation question in the Census (and the Commission intends to host a roundtable discussion on this issue).

· International developments – distributing information and speaking publically about international developments such as the Yogyakarta Principles and using these to inform its policy work

· Specific education programmes – running anti-homophobia workshops, and developing a comprehensive public education programme linked to the Transgender Inquiry 

· Schools –identifying the rights of queer and trans students as part of the Commission’s work on schools as human rights communities; contributing material on homophobic and transphobic bullying to Ministry of Education resources for schools and
· Mainstreaming - incorporating the rights of lesbian, gay, bisexual, trans and intersex people in the ordinary course of staff members’ work (for example, sexual orientation and gender identity are mentioned in any workshops about unlawful discrimination under the Human Rights Act).  
Transgender Inquiry

Background to the Inquiry
In order to develop a national plan of action on human rights, in 2003 / 2004 the Commission undertook consultations with over 5,000 people to identify key human rights issues within New Zealand.  The resulting status report, published in September 2004, identified high levels of discrimination against trans people, and very limited understanding within the wider community that these were human rights issues.  As a result, the NZAPHR concluded an inquiry was necessary in order to address the systemic barriers trans people face.  
In deciding to pick up this recommendation, the Commission recognised the role it could play as a national human rights institution. The Inquiry placed individual trans people’s stories within a human rights framework, with specific reference to the Yogyakarta Principles.  
The Inquiry covered three key areas – discrimination, legal recognition and access to public health services.  It received 128 written or oral submissions and heard from over 200 people, including trans people, family members, unions, community groups and health professionals.  

Inquiry Findings
The Inquiry’s final report documented for the first time the obstacles to dignity, equality and security for trans people in New Zealand.  Equally, it recorded and acknowledged their stories of achievement and of triumph over great adversity.

Discrimination

Four out of five submissions described examples of discrimination that ranged from harassment at work to vicious assault and sexual abuse.  For some trans people discrimination was so common that they had come to expect it.  Discrimination impacted on all aspects of trans people’s lives, from a very young age.  It threatened their personal safety, denied them a secure family life, and undermined their health, opportunities to learn, to join a sports team, to get a job and to have a career.  

Health
Health professionals, trans people and their families consistently highlighted the difficulties trans people have in obtaining general health services and the lack of dignity and respect accorded to them through that process.  The Inquiry identified major gaps in availability, accessibility, acceptability and quality of medical services required by trans people seeking to physically transition.  This includes being refused access to necessary health services that are provided for non-trans people, for example hysterectomies.  
Legal Recognition / Citizenship

Birth certificates and passports are among the important documents that affirm citizenship, protect New Zealanders from identity fraud and allow citizens to travel safely overseas. Most trans people cannot obtain official documents that provide consistent and accurate information about their gender identity and sex. 

Intersex People

While the Inquiry's terms of reference were limited to trans people, intersex people made submissions that raised significant human rights issues.  Priority concerns were about medical procedures performed on children and young people with intersex conditions, and very limited access to medical records, which compounds the invisibility, secrecy and shame felt by many.
Inquiry Recommendations 
The Inquiry and recommended four areas for immediate attention:

· Enable effective participation by trans people in decisions that affect them, including by supporting the leadership and advocacy of trans people and increasing government agencies’ consultation on priority areas such as education, employment and safety
· Reduce discrimination and marginalisation experienced by trans people, including by clarifying that trans people, whatever their sex or gender identity, are protected from discrimination under the Human Rights Act 

· Improve trans people’s access to public health services and develop treatment pathways and standards of care for gender reassignment services and
· Simplify the requirements for changing sex details on a birth certificate, a passport and other documents to ensure consistency with the Human Rights Act.
In addition, the Inquiry report acknowledged there are significant human rights issues affecting intersex people that merit urgent attention.

Lessons learnt
The Inquiry process and outcomes to date have confirmed the important the role that a NHRI can play.  In this instance the major reasons why the Commission’s role was vital were:
· a NHRI was best placed to affirm the fundamental human rights of trans people and challenge the perception that being trans is ‘a lifestyle choice’ and therefore not a human rights issue

· the very small size and fragmentation of trans communities meant that trans advocacy groups were not in a position to progress these issues on their own 
· the universal nature of human rights addressed issues of community fragmentation by stressing the Inquiry was open to all those who may experience discrimination because of their gender identity 

· the Commission provided a neutral place for trans communities to meet and learn from and about each others’ experiences
· the Inquiry processes have empowered trans people and groups to use human rights as leverage for their own actions, giving effect to the human rights approach

· government agencies responded to the Inquiry’s draft reports (whereas one trans organisation had struggled unsuccessfully for years to obtain such responses) and

· the Inquiry process produced an evidence base that had not previously existed, and thus a solid rationale for the Inquiry’s final recommendations. 
A significant component of the Inquiry process involved building relationships with and between trans communities and groups.  This has been one of its major achievements as those links ensured that Inquiry recommendations addressed very diverse realities and needs.  These relationships have also been the foundation for a human rights education programme that involves a wide range of trans people and focuses on celebrating their diversity.  The latest step in building trans community human rights advocates has been a 2 day national training hui / meeting held in March 2009 and attended by nearly 50 trans people.  
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