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Chapter I:
Overview and Background

1. Introduction

Human rights have been a core concern of the United Nations since its inception in 1948.  Much attention is paid to the international machinery that the UN has put in place to promote and protect human rights, and for good reason considering its importance.  However, as part of a strategy to implement international human rights norms at the national level, the UN has also played a vital role in supporting the creation and strengthening of national human rights infrastructures, including national institutions for the promotion and protection of human rights.  The most impressive successes have been realised since, with UN assistance and under its auspices, national human rights institutions (NHRIs) created the International Coordinating Committee of National Institutions for the Promotion and Protection of Human Rights (ICC), as well as regional coordinating bodies of NHRIs. The UN, the ICC as well as the regional coordinating bodies, have been instrumental in encouraging and supporting the creation of independent and effective national institutions across the globe. 

The growth in the number and stature of national institutions has been matched by the strengthening of their involvement in the international arena.  Again, with the support of the UN and in particular, the Office of the United Nations High Commissioner for Human Rights (OHCHR), national institutions have been increasingly recognised as both legitimate and important independent actors in the work carried out by the UN and its various organs.  The unique status of national institutions was first recognised at the World Conference on Human Rights in Vienna in 1993.  Since that time, the scope and possibilities for the participation of national institutions in UN activities has significantly expanded.

This Chapter documents the role that the UN, and in particular the OHCHR, has played in promoting the creation and strengthening of national institutions, as well as the efforts taken by institutions themselves at the international and regional levels to achieve this same goal.  It also documents the changing role that NHRIs are playing within the UN system.  In doing so, the Chapter seeks to give the reader a general historical background of NHRIs and the United Nations, as well as the development of the ICC and regional coordinating bodies.

For the sake of historical accuracy, the text of the Chapter refers at times to the “Commission on Human Rights” when discussing UN activity prior to April 2006.  Readers should be aware, however, that in that month and year the Human Rights Council replaced the Commission on Human Rights (see General Assembly resolution A/Res/60/251).  The Human Rights Council, while different in membership as well as with regard to certain responsibilities, assumed “all mandates, mechanisms, functions and responsibilities of the Commission on Human Rights” with the requirement to “improve and rationalise” them where necessary.  

2. Learning Objectives

After reviewing this chapter, the reader will be able to:

· Describe the major ways in which the UN supports the promotion and protection of human rights;

· Explain the responsibilities that a State has with respect to promoting and protecting human rights, especially with regard to international human rights treaties that it has ratified, and situate national institutions within these responsibilities;

· Identify and explain the significance of milestones, structures and processes that mark the development of the ICC;

· Describe the role played by the OHCHR in supporting national institutions;

· Identify the most important roles that national institutions currently play in the international arena

3. Human Rights Systems 
The United Nations and human rights

In the Preamble to the Charter of the United Nations, the peoples of the United Nations declare their determination "to save succeeding generations from the scourge of war . . . to reaffirm faith in fundamental human rights . . . and to promote social progress and better standards of life in larger freedom". Accordingly, Article I of the Charter proclaims that one of the purposes of the United Nations is to achieve international cooperation in promoting and encouraging respect for human rights and for fundamental freedoms for all without distinction as to race sex, language or religion.

In the years since the proclamation of the Charter the United Nations has tried to achieve this purpose, first, by creating international rules and standards on human rights.  Today these standards cover virtually every sphere of human activity.

An extensive network of human rights machinery has been built upon this strong legislative foundation.  This machinery is designed to further develop international standards, to monitor their implementation, to promote compliance, and to investigate violations of human rights. 

In addition, the United Nations carries out a wide variety of public information activities and has launched a technical cooperation programme designed to provide practical help to States in their efforts to promote and protect human rights. 

Through these efforts, the United Nations plays a pivotal role in the struggle for human rights and fundamental freedoms. The task of promoting and protecting human rights, however, is not one that could or should be assumed by only one organization. United Nations action in the field of human rights is based on the fundamental premise that universal respect for human rights requires the concerted efforts of every Government, every individual, every group and every organ in society. 

Regional human rights systems 

The international system relies heavily on the support it receives from regional human rights systems such as those operating in Africa, the Americas and Europe. Regional human rights systems have played an important complementary role in reinforcing international standards and machinery by providing the means by which human rights concerns can be addressed within the particular social, historical and political context of the region concerned.

Non-governmental organizations 

Additional support for implementation of international human rights standards comes from concerned community and non-governmental organizations, which have a special role to play in the development of a universal culture of human rights.  Non-governmental organizations, by their very nature, have a freedom of expression, a flexibility of action and a liberty of movement that, in certain circumstances, allow them to perform tasks which Governments and intergovernmental organizations are unable or even unwilling to perform.

Governments 

In the past several decades many countries have become parties to the major human rights treaties.  Doing so puts a legal obligation on them to implement, at the national level, the human rights standards contained in those treaties.   It is appropriate that the task of promoting and protecting human rights should primarily be a national responsibility.   Human rights, after all, involve relationships among individuals, and between individuals and the State.  In ratifying an international human rights treaty a State assumes the responsibility to respect, protect, and fulfil the rights it contains.  To respect means that the State cannot take any action or impose any measure that is contrary to the rights guaranteed by the treaty.  To protect means that the State must take positive action to ensure that an individual is not denied the rights he or she is due.  The mechanisms through which human rights may be best protected - adequate legislation, an independent judiciary, the enactment and enforcement of individual safeguards and remedies, and the establishment and strengthening of democratic institutions – all require State action.  The responsibility to fulfil requires a State to take measures beyond mere protection to ensure that rights are achieved.  This would include, for example, efforts to promote better understanding about human rights through effective education and information campaigns.  The State is seen as the most appropriate vehicle for these efforts because such campaigns are likely to be most effective when they are designed and carried out at the national or local level and take the local cultural and traditional context into account. 

When States ratify a human rights instrument, they either incorporate its provisions directly into their domestic legislation or undertake to comply in other ways with the obligations contained in it.  This is why universal human rights standards and norms today find their expression in the domestic laws of most countries.  The fact that a law exists to protect certain rights is not enough to guarantee that those rights are honoured, however.  In addition, the law must also provide for the legal powers and institutions required to ensure that treaty rights are put into effect.

This problem of effective implementation at the national level has generated a great deal of international interest and action. The emergence or re-emergence of democratic rule in many countries has focused attention on the importance of democratic institutions in safeguarding the legal and political foundations on which human rights are based.

It has become increasingly apparent that the effective enjoyment of human rights calls for the establishment of national infrastructures for their promotion and protection. Many countries have established institutions with a direct mandate to protect human rights. Such institutions respond directly to the State’s obligation to ‘respect, protect and fulfil’ the international rights they ratify.  While the specific tasks of such institutions may vary considerably from country to country, they share a common purpose, and for this reason are referred to collectively as National institutions. 

4. United Nations activity in the area of NHRIs
Early Activities of the Economic and Social Council

The Economic and Social Council (ECOSOC) first discussed the question of National Human Rights Institutions in 1946, two years before the General Assembly proclaimed the Universal Declaration of Human Rights as "a common standard of achievement for all peoples and all nations".

At its second session, in 1946, ECOSOC invited Member States “to consider the desirability of establishing information groups or local human rights committees within their respective countries to collaborate with them in furthering the work of the Commission on Human Rights".  Fourteen years later the matter was raised again, in a resolution that recognized the important role National institutions could play in the promotion and protection of human rights, and which invited Governments to encourage the formation and continuation of such bodies.  This process is an ongoing one, and reports on progress made are regularly submitted by the Secretary-General to the Commission on Human Rights
, to the General Assembly and to States. 

Establishing Standards and Goals for National Institutions 

As standard-setting in the field of human rights gained momentum during the 1960s and 1970s, discussions on National institutions became increasingly focused on the ways in which such bodies could assist in the effective implementation of international standards.  In 1978, the Commission on Human Rights decided to organize a seminar in order, inter alia, to draft guidelines for the structure and functioning of national institutions. Accordingly, the Seminar on National and Local Institutions for the Promotion and Protection of Human Rights was held in Geneva in September 1978.  These guidelines that were approved at that Seminar suggested that the functions of national institutions should be:

· To act as a source of human rights information for the Government and people of the country; 

· To assist in educating public opinion and promoting awareness of and respect for human rights; 

· To consider, deliberate upon and make recommendations regarding any particular state of affairs that may exist nationally and which the Government may wish to refer to them; 

· To advise on any questions regarding human rights matters referred to them by the government;

· To study and keep under review the status of legislation, judicial decisions and administrative arrangements for the promotion of human rights, and to prepare and submit reports on these matters to the appropriate authorities; and
· To perform any other function which the Government may wish to assign to them in connection with the duties of the State under those international instruments in the field of human rights to which it is a party; 

As regards the structure of such institutions, the guidelines recommended that they should: 

· Reflect in their composition wide cross-sections of the nation, thereby bringing all parts of the population into the decision-making process in regard to human rights;

· Function regularly, and that immediate access to them should be available to any member of the public or any public authority; and
· In appropriate cases, have local or regional advisory organs to assist them in discharging their functions. 

The Commission on Human Rights and the General Assembly subsequently endorsed the guidelines. The Assembly invited States to take appropriate steps for the establishment, where they did not already exist, of National institutions for the promotion and protection of human rights, and requested the Secretary- General to submit a detailed report on existing National institutions.

Throughout the 1980s the United Nations continued to take an active interest in this topic and a series of reports prepared by the Secretary-General was presented to the General Assembly. During this time a considerable number of National institutions were established - many with the support of the then United Nations Centre for Human Rights. 

The First International Workshop on National Institutions (Paris 1991)

In 1990, the Commission on Human Rights called for a workshop to be convened with the participation of national and regional institutions involved in the promotion and protection of human rights. The workshop was to review cooperation between National institutions and international organizations, such as the United Nations and its agencies, and to explore ways of increasing the effectiveness of National institutions. Accordingly, the first International Workshop on National Institutions for the Promotion and Protection of Human Rights was held in Paris from 7 to 9 October 1991.  The Commission on Human Rights in resolution 1992/54, and subsequently the General Assembly in its resolution 48/134 of 20 December 1993, endorsed the conclusions of the Workshop as the Principles relating to the status of National Institutions (the “Paris Principles”). 

The Principles affirm that national institutions are to be vested with competence to promote and protect human rights and given as broad a mandate as possible, set forth clearly in a constitutional or legislative text.  The Principles also provide that a national institution shall, inter alia, have the following responsibilities: 

· To submit recommendations, proposals and reports on any matter relating to human rights (including legislative and administrative provisions and any situation of violation of human rights) to the Government, parliament and any other competent body; 

· To promote conformity of national laws and practices with international human rights standards; 

· To encourage ratification and implementation of international standards; 

· To contribute to the reporting procedures under international instruments; 

· To assist in developing and delivering human rights teaching and research programmes and to increase public awareness of human rights through information and education; and
· To cooperate with the United Nations, regional institutions, and national institutions of other countries. 

The Principles also recognized that a number of national institutions have competence to receive and act on individual complaints of human rights violations. National institutions with this authority should: 

· Seek an amicable settlement of the complaint through conciliation, binding decision or other means; 

· Inform the complainant of his or her rights and of available means of redress, and promote access to such redress; 

· Hear complaints or refer them to a competent authority; and
· Make recommendations to the competent authorities, including proposals for amending laws, regulations or administrative practices which obstruct the free exercise of rights. 

The Principles also include guidelines on the composition of national institutions and the appointment of members; on guarantees of independence and pluralism; and on methods of operation. The full text of the Principles is reproduced in Annex I of this manual and their spirit is reflected throughout.

The World Conference on Human Rights (Vienna 1993)

During preparations for the 1993 World Conference on Human Rights, it was decided to organize a meeting of National institutions parallel to the Conference itself.  National institutions at the Conference examined, inter alia, the purposes of national institutions; the key requisites for appropriate and effective functioning, including representative nature and accessibility; and mechanisms for coordinating inter-institutional activities.

The Vienna Declaration and Programme of Action adopted by the World Conference confirmed many important principles, including that of the indivisibility and interdependence of all human rights.  It also established an ambitious agenda for human rights into the twenty-first century. With regard to national institutions, the World Conference reaffirmed: 

. . . the important and constructive role played by national institutions for the promotion and protection of human rights, in particular in their advisory capacity to the competent authorities, their role in remedying human rights violations, in the dissemination of human rights information, and education in human rights. . . . (Part I, Para. 36.) 

It also encouraged: 

. . . the establishment and strengthening of national institutions, having regard to the "Principles relating to the status of national institutions”. .. (Ibid.) 

and recognized: 

. . . the right of each State to choose the framework which is best suited to its particular needs at the national level. (Ibid.) 

In addition, the World Conference: called upon Governments to strengthen national institutions; recommended the strengthening of United Nations activities and programmes to meet requests for assistance from States in the establishment or strengthening of national institutions; encouraged cooperation between national institutions, particularly through exchanges of information and experience, as well as through cooperation with regional organizations and the United Nations; and recommended, in that regard, that periodic meetings be convened between representatives of national institutions, under the auspices of the Centre for Human Rights, in order to share experiences and examine ways and means of improving their mechanisms. 

The participation of national institutions at the Vienna Conference was important for at least two reasons.  First, it allowed for official recognition of national institutions as independent players in an international human rights forum.  Second, it consolidated the network of national institutions that had been established in Paris in 1991 and laid the groundwork for the creation of the International Coordinating Committee of National Institutions for the Promotion and Protection of Human Rights (ICC).
The 2001 World Conference on Racism

The place secured for national institutions at the Vienna Conference was further defined and consolidated at the World Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance held in Durban, South Africa in 2001.  National institutions attending the Conference participated as observers and were allowed to address the Conference in their own right.
The Declaration resulting from the conference recognized: 
… the importance of independent national human rights institutions … in the struggle against racism, racial discrimination, xenophobia and related intolerance … (para 112)
It also encouraged States: 
… to establish such institutions and … to cooperate to the maximum extent possible with these institutions, while respecting their independence … (ibid)
In addition, the Declaration recognised:
… the important role relevant regional bodies, including regional associations of national human rights institutions, can play in combating racism, racial discrimination, xenophobia and related intolerance, and the key role they can play in monitoring and raising awareness about intolerance and discrimination at the regional level … (para 113)
As with national institutions, the Declaration reaffirmed:
… support for such bodies where they exist and encourage(d) their establishment.  (ibid)
The Programme of Action portion of the Durban Declaration, among other things, urges States to:
· Establish or reinforce “independent specialized national institutions   …  and to provide them with adequate financial resources, competence and capacity for investigation, research, education and public awareness activities to combat” … racism and intolerance. (para. 90)
· Foster contact between national institutions, to ensure that victims of racism and intolerance can participate with the institutions and to support them, inter alia, by making their operations and functions widely known. (para 91)
· Cooperate with national institutions in training “prosecutors, members of the judiciary and other public officials” on relevant international and national norms relating to racism and intolerance.  (para 131)
· Ensure that all “enjoy the right to seek from competent national tribunals and other national institutions just and adequate reparation and satisfaction” resulting from racial discrimination. (para 165)
· “Elaborate action plans in consultation with national human rights institutions … to combat racism” (para 191)
The 59th Session of the Commission on Human Rights (2005)
Resolution 2005/74 on National Institutions for the Promotion and Protection of Human Rights adopted by the 59th session of the Commission on Human Rights confirmed the importance of establishing and strengthening independent, pluralistic NHRIs consistent with the Paris Principles, and the crucial role played by the NHRIs in promoting and protecting human rights (full text in Annex III).

The resolution welcomes the strengthening of international cooperation among NHRIs, including through the ICC, as well as regional cooperation among NHRIs and between NHRIs and other regional human rights forums. The resolution also notes a variety of work done by NHRIs at the national, regional and international levels, the valuable role played and contributions made by NHRIs in United Nations meetings dealing with human rights and the importance of their continued appropriate participation. 
The resolution reaffirms the importance of the development of effective, independent, pluralistic NHRIs compliance with the Paris Principles; reiterates the continued importance of the Paris Principles as a set of guidelines of practice of NHRIs; and encourages States to establish and strengthen such institutions, as outlined in the Vienna Declaration and Programme of Action.

It furthermore welcomes the report of the Secretary-General (E/CN.4/2005/107) on enhancing the participation of national human rights institutions in the work of the Commission and its subsidiary bodies and asks for the finalization of the modalities for:

(a) Permitting national institutions that are accredited by the Accreditation Subcommittee of the International Coordinating Committee of National Institutions under the auspices of the Office of the High Commissioner, and coordinating committees of such institutions, to speak, as outlined in the report, within their mandates, under all items of the Commission’s agenda, while stressing the need to maintain present good practices of management of the agenda and speaking times in the Commission, to allocate dedicated seating to national institutions for this purpose, and supporting their engagement with all the subsidiary bodies of the Commission;

(b) Continuing the practice of issuing documents from national institutions under their own symbol numbers.
Resolution 2005/74 is of particular relevance, as it is specifically referred to in resolution 5/1 of the Human Rights Council. Rule 7 of the Rules of Procedure in resolution 5/1 states that participation of NHRIs in the Human Rights Council shall be based on arrangements and practices agreed upon by the Commission on Human Rights, including resolution 2005/74.

International Conferences of the ICC 

Since the Vienna Conference, the United Nations has supported regular international meetings, subsequently referred to as conferences, of national institutions.  National institutions have met roughly every two years since their first meeting in Paris in 1991.  The second International Conference on National Institutions for the Promotion and Protection of Human Rights was held at Tunis from 13 to 17 December 1993. At the Tunis meeting, the International Coordinating Committee of National Institutions for the Promotion and Protection of Human Rights, known as ICC, was formally established. 
Subsequent International Conferences of the ICC have been held; in April 1995 in Manila, the Philippines; in November 1997 in Mexico City, Mexico; in April 2000 in Rabat, Morocco, in April 2002 in Copenhagen, Denmark - Lund, Sweden; in September 2004 in Seoul, Republic of Korea; and in October 2006 in Santa Cruz, Bolivia. The 9th International Conference will be held in October 2008 in Nairobi, Kenya. Each International Conference has featured information exchange and discussions on issues of special concern, sometimes tied to specific themes (for a complete list of the International Workshops that have taken place, the themes of those workshops and their results see www.nhri.net).
The ICC and its accreditation system
At the International Conference held in Tunis in 1993, NHRIs established the ICC. Two members were elected from each of the following regions to sit on the Committee: Africa, Asia-Pacific, Europe and the Americas. The ICC took responsibility for coordinating the activities of the network and met in its own rite during the period when the United Nations Commission on Human Rights considered the sub-agenda item on national institutions, as well as on the margins of the bi-annual International Conferences.  
In 1998, rules of procedures were developed for the ICC and its membership was enlarged to 16 members, four from each of the geographical regions noted above.  At that same meeting, the ICC resolved to create a process for accrediting institutions.  In effect, national institutions resolved to restrict full membership to the network to those institutions which could demonstrate that they fully met the Paris Principles, and set out a process for determining whether existing or new potential members did so.  
In 2008, the ICC discussed governance issues, including incorporation of the ICC in order to better cope with the changing environment including the role of NHRIs in the international human rights system. The ICC decided to incorporate itself as a legal entity under Swiss law, with a Bureau of 16 voting members representing the four regions of the ICC (“A status” NHRIs). The ICC also decided to streamline rules of procedures and to clearly define its membership and the role and governance of its annual meeting and international conferences. 

The accreditation system for national human rights institutions is conducted first through a review of the status of an NHRI by the Sub-Committee on Accreditation of the ICC, based on documentation prepared by the Office of the United Nations High Commissioner for Human Rights. The recommendation of the Sub-Committee is subsequently presented to the plenary meeting of the ICC, who will make the final determination as to the status of the NHRI.  This accreditation system developed and accepted by national institutions is a significant step forward.  Linking full membership to compliance with the Paris Principles not only encourages the creation of independent and effective institutions but also the strengthening of existing institutions that do not yet meet the Paris Principle standards. Accreditation also serves as an open, public and transparent way to assess the commitment of a State to implementing rights on the ground. In 2007, the accreditation process was further strengthened through a more rigorous and transparent review, also involving the input from UN field presences and national NGOs.

The accreditation status also has direct implications as to whether an NHRI can actively participate in the international human rights system (see paragraph below).
Following a recommendation made by Secretary-General, the International Coordinating Committee has instituted a process to periodically review the accreditation of national institutions so as to ensure that they continue to satisfy the standards set out in the Paris Principles. NHRIs that have been accredited with “A status” now undergo a review of this status every 5 years. 

The accreditation process was strengthened in 2007 through an appeal process ensuring greater transparency and due process. The actual review also became more rigorous with inputs from the field and NGOs, more focused recommendations supported by General Observations, and wider distribution of the recommendations. By the mid of 2008, 62 NHRIs were accredited by the ICC as being in compliance with the Paris Principles (see Annex II for a list of NHRIs and Annex IV for the latest SCA report).

The ICC Sub-Committee on Accreditation also develops General Observations, as an on-going task. These provide interpretative tools of the Paris Principles for NHRIs and are also useful for NHRIs to press for institutional changes necessary to comply with the Paris Principles. In 2007, for example, the Sub-Committee made NHRIs’ engagement with the international human rights system as one of critical criteria in its accreditation process. The Sub-Committee also highlights the importance of cooperation among NHRIs where more than one NHRI exists at the national level.

Regional networks of NHRIs

In addition to the consolidation of the International Network of National Institutions, significant development has taken place at the regional and sub-regional levels.  Each of the regions identified by the network of National institutions has created its own regional network of national institutions.  These regional groups are an important complement to the international network.  They allow for institutions from the same region to meet and discuss issues of common concern more frequently.  They facilitate the development of common efforts based on regional needs.  Details on the meetings of the regional groups may be found at www.nhri.net under “Regional”.

Africa

The Network of African NHRIs was established in 2007. The main purpose of the Network is to encourage the establishment of NHRIs in Africa in conformity with the Paris Principles; to strengthen the effectiveness of NHRIs in Africa; and to encourage cooperation among NHRIs in Africa. The Network is composed of 16 NHRIs with “A status
,” as of April 2008. The Network replaced the Coordinating Committee of African NHRIs set up in 1996. 
The Constitution of the Network, signed at the 6th Conference of African NHRIs, provides that a permanent secretariat of the Network is established in Nairobi with the financial support of OHCHR. The Network has recognized the significant role that NHRIs can play in the field of elections and governance, promoting democracy and development, and securing judicial independence, which was also reiterated at the International Conference on Democracy and Human Rights in Africa held in Cairo in 2007. The Network holds regional conferences, workshops and seminars on specific human rights issues such as disability, gender, racism, refugee and internally displaced people, and development and human rights

The Americas and the Caribbean

The Network  SEQ CHAPTER \h \r 1emerged in 2000 with the support of the United Nations High Commissioner for Human Rights. The Network aims at promoting a culture of respect for human rights in the hemisphere; strengthening recognition and implementation of international commitments; contributing to democratic development; and work together to strengthen existing national human rights institutions; and supporting the development of new and emerging NHRIs in accordance with the Paris Principles. 

Membership of the Network is, as of January 2008, comprised of 15 NHRIs
 with “A status” and also invites a number of NHRIs
 as observers. In November 2006, the Fifth General Assembly of the Network, held in Buenos Aires, adopted the Work Plan 2007-2008, covering activities in the areas of the right to education, persons with disabilities, right to a healthy environment, rights of indigenous peoples, the prevention of torture, and migrants. 
On 26 October 2007, the Network, with the support of OHCHR, organized a discussion panel on the role of NHRIs vis-à-vis the Convention on the Rights of Persons with Disabilities in Mexico City. The goal of the discussion was to strengthen the capacity of NHRIs from the region to monitor the implementation of the newly adopted Convention and in particular with regard to the explicit role given to NHRIs under article 33 of the Convention. National and international experts were invited to participate in the discussion. OHCHR contributed to the publication of the outcome of the discussion that should take the form of guidelines addressed to NHRIs.

Asia and the Pacific

The Asia Pacific Forum of National Human Rights Institutions (APF) was proposed at the first Regional Workshop of National Institutions held in Australia in 1996.  The concept was formally accepted at the second regional Workshop in New Delhi in 1997, and since that time subsequent regional meetings have been taken under the auspices of the Forum.  The Forum has created an independent Secretariat to facilitate, inter alia, technical assistance to institutions or governments thinking of creating institutions in the region and mutual support and cooperation in areas such as training for staff and the development of joint positions on human rights issues.   Among the most innovative steps taken by the APF was the creation of an Advisory Council of Jurists with the purpose of developing regional human rights jurisprudence.  (This need stems in part from the lack, in Asia-Pacific, of a regional mechanism, such as the African Court, European Court of Human Rights or the Inter-American Court of Human Rights.)  The APF and the Advisory Council have already contributed significantly to the human rights dialogue and action in the region.  (See details of the APF and the Advisory Council at www.apf.net .). It is also important to mention that the APF, as a regional coordinating body of NHRIs, has the right to participate in the Human Rights Council as observer (see paragraph below).
Europe

The European Group of National Human Rights Institutions is composed of 16 NHRIs with “A status
,” as of April 2008. The European Group is regularly holding regional conferences and round-table meetings to discuss on pending human rights issues at the regional level and to enhance organizational capacity of each NHRI. The European Group is actively involved in the UN human rights mechanism such as the Human Rights Council including UPR, human rights treaty bodies and special procedures. The Group plays a crucial role in cooperation with other relevant bodies such as European Commission, EU Fundamental Rights Agency, OSCE and so on. The European Group has been holding the Arab European Human Rights Dialogue (AEHRD) every year since the first meeting of the AEHRD was organized by the Danish Institute for Human Rights and the Jordanian National Centre for Human Rights in 2005. AEHRD provides NHRIs of both regions with an arena to discuss cross-cutting human rights issues and to strengthen institutional capacities through sharing best practices and experiences, and assists the NHRIs in Arab region to build a regional network. 

NHRIs, OHCHR and the international human rights system 

NHRIs and OHCHR

The Vienna Declaration called for the creation of the position of High Commissioner for Human Rights within the UN system.  This was done that same year (1993).  The High Commissioner is responsible generally for strengthening the United Nations’ efforts at ensuring that all people enjoy the human rights that are their due as human beings.  Clearly, the creation of the position has allowed for a more intense focus on human rights both within that UN system and outside of it.
The creation of the Office of High Commissioner also helped ensure that the infrastructure in place to coordinate human rights activity within the United Nations was more effective.   The creation of a National Institutions Unit within the Office put a greater focus on national institutions as key players in ensuring that the human rights norms enshrined in the various international treaties were implemented on the ground. In summary, the National Institutions Unit;
· Supports Government efforts for the setting up and strengthening of NHRIs worldwide, including through technical cooperation projects for NHRIs;
· Reviews draft laws concerning NHRIs and advises on matters relating to compliance with the Paris Principles;
· Establishes guidance notes, methodological tools, best practices and lessons learned on NHRI related issues;
· Provides secretariat support to the ICC of NHRIs, including its Subcommittee on Accreditation;
· Facilitates partnerships between NHRIs and UNCTs and country engagement by OHCHR; 
· Supports the role of NHRIs as a key element of strong national protection systems and their effective interaction with the judiciary, parliament, and NGOs;
· Supports the partnership of NHRIs with the international human rights system, including Treaty Bodies, Special Procedures and the Human Rights Council; and
· Shares information with NHRIs on relevant thematic issues and strengthens the capacity of NHRIs on specific thematic issues such as the administration of justice, the rule of law, transitional justice, and prevention of torture.

An annual report of the Secretary General to the Human Rights Council “on national institutions for the promotion and protection of human rights” details the work carried out by the Office of the High Commissioner for Human Rights in the previous year (the latest example at the time of publication is report A/HRC/7/69, reflecting the year 2007). A second annual report of the Secretary General to the Human Rights Council is devoted to the ICC accreditation process and methods (A/HRC/7/70 for the year 2007).
National institutions have also been recognised as having a unique and independent status in the international system. An important development was the direct involvement of NHRIs in the drafting process of the International Convention on the Protection and Promotion of the Rights and Dignity of Persons with Disabilities. The Convention requires that States Parties maintain, strengthen, designate or establish a framework, including one or more independent national mechanisms to promote, protect and monitor implementation of the Convention. Moreover, the Convention calls on the State Parties to take into account the Paris Principles, when designating or establishing such mechanisms. NHRIs naturally are the ideal candidates and may aim at changing attitudes through promotional activities, such as education, awareness-raising, and encouraging further and better implementation of the Convention, or engage in protection and monitoring activities.
NHRIs are expected to play a more effective role and become even more visible with the entry into force of the Optional Protocol to the Convention against Torture. NHRIs can lobby the Government for the ratification of the Convention against Torture and its Optional Protocol, while it also has great potential to fulfill the role of the national preventive mechanism and conduct regular visits to places of detention.
NHRIs also have been given clear roles in the Human Rights Council. Human Rights Council resolution 5/1, adopted on 18 June 2007, entitled “Institution-Building of the United Nations Human Rights Council, allows for NHRIs with “A status” ICC accreditation, the ICC and regional coordinating bodies of NHRIs (speaking on behalf of its “A status members”) to:
· Make an oral statement under all agenda items of the Human Rights Council; 
· Submit documents and statements, which will be issued with an own symbol number; and
· Take separate seating in all sessions.
NHRIs have also a clear role to play in the newly established Universal Periodic Review mechanism of the Human Rights Council. In this process, States are encouraged to prepare the State report for the UPR review through a broad consultation process at the national level, including NHRIs. NHRIs may also submit information on their own to the UPR, for inclusion in a summary of stakeholder information which should also be taken into consideration by the Council in the review. The UPR review will be conducted in a Working Group, the outcome of which will be a report, consisting of a summary of the proceedings of the review process; conclusions and/or recommendations, and the voluntary commitments of the State concerned. NHRIs can attend the UPR review in the WG, and make general comments before adoption of the outcome by the plenary. NHRIs are also well placed to play a significant role in the follow up to the UPR recommendations, although the primary responsibility lies of course with the Member State.

Another area in the international human rights system where NHRIs can play a crucial role is the treaty body system set up to monitor the implementation by States of their human rights treaty obligations. NHRIs can for example (1) contribute to the reports which States are required to draft and submit to United Nations bodies and committees, and to regional institutions, pursuant to their treaty obligations, with due respect for their independence; (2) provide information to the secretariat of the Treaty Bodies for the drafting of the List of Issues, highlighting gaps in human rights protection at the national level; (3) play an important role during the examination of the periodic report by the TB; (4) ensure follow up to Treaty body concluding observations by the national authorities; or (5) encourage ratification of international instruments or accession to those instruments, removal of reservations, and ensure their implementation.
Within the Human Rights Council, the system of Special Procedures also provides opportunities for NHRIs to become involved through, for example the nomination of candidates as special procedures mandate-holders. Moreover, NHRIs are instrumental regarding the provision of information on human rights issues to the mandate holders; the preparation of a country visit; the facilitation of meetings during a country visit, including with civil society and human rights reporters; the monitoring of the implementation of recommendations made by the mandate holder after a country visit; or the attending of the presentation of mandate holder reports at Human Rights Council sessions and taking the floor in the following dialogue.
OHCHR partnerships

Supporting NHRI building and/or strengthening processes are part and parcel of the UN systems’ main mandate, and supporting the establishment (“pre-establishment” phase) and/or strengthening (“consolidation” phase) of NHRIs at country levels are no exceptions. The HURI-TALK, an e-discussion on human rights initiated by UNDP, recently highlighted that the usefulness of the recommendations from NHRIs for assisting UN agencies to develop new initiatives and programming for addressing human rights, in particular access to justice and rule of law programs. NHRIs can also support UN agencies in addressing issues of inclusion and participation of minorities in the socio economic and political life of the country. Partnership with NHRIs is crucial in achieving their mandates, since UN agencies are limited in their capacity to promote and protect human rights in the country, due to lack of human resources.

Within the UN system, UNDP and OHCHR have been increasingly involved in the establishment and/or strengthening of NHRIs, and for both organizations engagement with NHRIs has become a priority area (ref. the. UNDP Strategic Management Plan 2008-2011 and OHCHR Strategic Management Plan 2008-2009). The e-discussion also focused on the roles and responsibilities between OHCHR and UNDP and stressed that each agencies’ comparative advantage should be exploited in supporting NHRIs, and the collaboration in this field should result in some kind of a “shared responsibility” between the two organizations. 

OHCHR has continued and strengthened its cooperation with UNCT members worldwide. United Nations Country Teams (UNCTs) often operate in States marked by human rights problems. Increasingly, the UN is recognising the important role that National Institutions for the Protection and Promotion of Human Rights can play in improving a country’s human rights situation. On 2 April 2007, OHCHR sent letter to all United Nations Resident Coordinators together with an information note for UNCTs on practical steps that can take in order to facilitate the establishment or strengthen a NHRI, in close cooperation with OHCHR. NHRIs can be of significant support to the efforts of the United Nations in the areas of good governance, rule of law and human rights, and are central to effective implementation of programmes in these areas, especially with respect to sustainability and national ownership. Several positive responses have been received from UNCTs from different regions of the world and a number of joint activities are being discussed in reaction to that initiative.

UNDP and OHCHR are as of June 2008 implementing a joint project for the drafting of a toolkit for UN staff within UNCTs, maximizing the potential for cooperation in the area of NHRIs. 
In its working relating to NHRIs, OHCHR also continues its and strengthened cooperation with the Agence intergouvernementale de la Francophonie, l’Association francophone des Commissions nationales des droits de l’homme, the Inter-Parliamentary Union, the Commonwealth Secretariat, the Council of Europe, OSCE/ODIHR, the Ibero-American Federation of Ombudsmen (FIO), the Special Fund for Ombudsmen and National Institutions of Latin America and the Caribbean, the African Union, the African Commission on Human and People’s Rights and the Economic Community of West African States (ECOWAS).

Regarding the Commonwealth Secretariat, OHCHR participated in meetings of the Conference and Steering Committee meetings, in February and May 2007, respectively, regarding the setting up of a Commonwealth Forum of NHRIs, the primary purpose of which is to serve as a platform to strengthen the capacity of NHRIs to protect and promote human rights within the Commonwealth while avoiding duplication of efforts with existing regional NHRI coordinating bodies. It was agreed that one of the main objectives of the forum will be the promotion of increased access, dialogue and interaction of NHRIs with Commonwealth Heads of Government meetings (CHOGM). OHCHR participated in the first meeting of the Commonwealth Forum of NHRIs on 19 November 207 in Kampala, the conclusions of which stressed the need for all NHRIs in the Commonwealth to respect and function in conformity with the Paris Principles. The Forum also called upon Commonwealth Heads of Government to strengthen NHRIs and adequately support them.

OHCHR also cooperates with UN agencies and NGOs in order to strengthen the capacity of NHRIs on thematic issues. The project “Actors for Change: Strengthen the capacity of National Human Rights Institutions through distance and regional training” commenced in 2005 with the aim of strengthening the capacity of NHRIs to prevent torture and engage in the prevention of conflict including early warning, respectively. The project ended in 2007 and will be reviewed in 2008. Funded by the European Union, the project was implemented by OHCHR in partnership with the United Nations System Staff College (UNSSC), the Association for the Prevention of Torture (APT) and the NGO Fahamu. In 2007, distance training on conflict prevention was held for each different lingual group such as English, French and Spanish in cooperation with different partner organizations. Participants of each training also participated in a follow-up workshop through which they deepened what they had learnt from a distance training. Upon successful completion participants received a certificate from the University of Oxford.

5. Conclusion
Human rights is a core concern of the United Nations, and increasingly the United Nations has seen the establishment and strengthening on national human rights institutions in conformity to the Paris Principles as an important element in ensuring that human rights are fully secured at the national level. As an example, the priority that OHCHR attaches to NHRIs has translated into specific indicators of success for its 2008-2010 Strategic Management Plan. These include the number of NHRIs accredited with “A status” or improving their accreditation status by the International Coordinating Committee, and the number and proportion of countries where NHRIs and civil society organisation are submitting information to treaty bodies, special procedures and the Human Rights Council in the context of the UPR.
In the report to the 7th session of the Human Rights Council, the Secretary-General of the UN states that ensuring the independence and autonomy of NHRIs, pluralistic representation, as well as their interaction with a broad range of national and international stakeholders, is a priority. He mentions that the more the United Nations system works closely with and through independent NHRIs, the greater are the chances of success and sustainability of good governance, rule of law and human rights efforts. 

The increased focus to national institutions given by the UN has been matched by an increased involvement of National institutions in the international area, as well as more effective efforts to coordinate themselves internationally and regionally.   As a result of both, there has been an expansion in the number of national institutions.  The tighter controls which currently exist with regard to the accreditation of institutions means that existing and new institutions are being required to ensure that their founding legislation, as well as their capacities and actions, conform to the letter and the spirit of the Paris Principles.  This is a positive development and one that should lead to improvements in the human rights situation around the world.
Chapter II:
An Introduction to National Human Rights Institutions
1. Introduction
Chapter I outlined the many efforts that the UN has taken to help create and strengthen national institutions, as well as the manner in which national institutions have become involved in human rights at the international and regional level.  There remains, however, a lack of understanding as to what a national institution actually is; there is also insufficient awareness as to the advantages that a National institution can bring to the successful implementation of human rights on the ground.  This Chapter attempts to describe in a general sense what a national institution is, to define the unique advantages that an Institution may have in promoting and protecting human rights, and to categorise the models of institutions that currently exist.
2. Learning Objectives
After reviewing this Chapter, the reader will be able to:
· Describe in general terms what a national institution is and what the creation of one might signify about a State’s commitment to human rights.
· Identify the most important roles a National institution can play at the national level.
· Explain why a properly constituted national institution has the ability to improve the human rights situation of a given State.
· Identify and characterise the various models of national institutions that currently exist.
3. What is a National Institution?
A national institution for the promotion and protection of human rights is a State-sponsored and State-funded organisation with responsibility for carrying out a range of human rights programming at the national level.  A national institution can assist a State in implementing its human rights obligations, in monitoring progress and, in some circumstances, in ensuring that remedies are available in the event that violations occur.  
As we have seen in the previous Chapter, existing national institutions themselves have recently tried to define more precisely what standards a national institution should adhere to.  This led to the unanimous adoption of the “Paris Principles” by the United Nations General Assembly in 1993.  The Paris Principles, which will be examined in detail in the next Chapter, define the minimum conditions that an institution must meet if it is to be considered a legitimate national human rights institution.  A national institution that meets the standards set out in the Paris Principles is one that has a broad responsibility to promote and protect human rights and that can act independently from the government, including in coming to and publicising opinions and decisions on human rights matters within its area of jurisdiction.
4. Models of National Institutions
Despite many years of activity in the area and the establishment of the Paris Principles, it remains that there is no one, universally accepted and applied model for a national human rights institution.  While the Paris Principles provide a way of ensuring that institutions, at least those that are accredited, share certain similarities as regards powers and responsibilities, they do not impose a uniform model for carrying out these responsibilities and exercising these powers.  Moreover, even though institutions may share certain similar core responsibilities, the emphasis they put on these may differ markedly.  Some institutions may emphasise their advisory, monitoring or promotion function, for example, while others may put a greater emphasis on investigation.  Nonetheless, it is possible to distinguish between the national institutions that have been accredited by the international network of national institutions and to categorise them as being of one type or another, if at times somewhat imperfectly.
At one time the distinction made was largely as between institutions that were Ombudsman-like and institutions that were Commissions.  As a generality, Ombudsman institutions were headed by a single person, used moral suasion rather than legal enforcement to rectify abuses, and applied to public sector activity only.  Commissions were headed by a more representative group, could have enforcement powers to deal with abuses and could apply to both the public and private sector.   Given the evolution in the development of institutions, and in the nature and function of Ombudsman institutions, this distinction is no longer tenable.  Today we can distinguish between institutions with reference to their general structure and authorities, in particular, whether the institution: 
· Is headed by a single individual or by a more representative body of members;
· Can make recommendations only or can, either directly or through another competent organisation, seek to enforce decisions;
· Is responsible for the concerns of a single group of people or a single issue, or has a wider mandate, and finally;
· Has authority over human rights concerns only or can deal with matters more usually understood as belonging to a classic Ombudsman, namely, official actions that are unfair and/or arbitrary but not necessarily an abuse of human rights.
The various categories of institutions that currently exist are discussed below.  It is important to note that the categorisation used is meant to provide a broad-brush picture for purposes of better understanding the different types of institutions that currently exist.  They are representative models only, however, and as such do not entirely reflect the reality, which is much more complex.  And in reality, the distinctions that exist between institutions may not always be so clear-cut.  Moreover, a specific institution, depending on which factors one chooses to emphasise, might appear to be of one type or another.  What is more relevant than the label attached to an institution is the fact is that the institution’s mandate, functions and powers accord with the letter and spirit of the Paris Principles.
Ombudsman-Like Institutions
A large number of the national institutions accepted as being in conformity with the Paris Principles refer to themselves as Ombudsmen, or the equivalent in Spanish – Defensor del Pueblo - or Public Defenders as in parts of Central and Eastern Europe.  The fundamental characteristic that applies to these institutions is that they have a single head, as does an Ombudsman Office.  Unlike the classical Ombudsman, however, these institutions promote and protect human rights and investigate allegations of human rights abuse, not administrative malfeasance.  Whereas at one time, it might have been said that these institutions were also similar to classic Ombudsman offices in that they had the authority to make recommendations only, more recently some such institutions have been given the authority to go to court or to a specialised tribunal in instances where the recommendation made has been rejected, so this distinction no longer holds.  In addition, institutions created in the style of an Ombudsman may have generalised authorities for human rights matters, or they may be specialised, that is, deal with a single human rights issues, women’s rights, for example.
Human Rights Commissions 
There are also a large number of institutions that are called Human Rights Commissions.  Such institutions tend to have members that are representative of the societies in which they are found, have the authority to promote and protect human rights, and have the specific obligation to investigate individual allegations of human rights abuse.  The majority of these institutions have, like classical Ombudsman, the power to make recommendations only.  
Some human rights commissions, however, have the authority, following investigation, to seek enforceable decisions to remedy a violation.   Some human rights commissions are specialised: they have the specific responsibility to deal with single human rights issues, for example, women’s rights, the rights of persons with disabilities or the rights of ethnic or racial minorities.   Others may have authority, usually applied to the investigation of complaints only, to deal with some types of human rights abuses, such as discrimination, but not other human rights principles. Such specialised institutions have either recommendatory powers only or the authority to go to specialised tribunals or the courts to seek enforceable orders. 
Finally, some countries have more than one national institution each with specific responsibility for a separate single issue (a Women’s Rights Commission, a Commission for Racial Equality and a Commission for Children’s Rights, say).  Where this is the case, it may be that the sum total of the coverage provided by all such Commissions results in human rights protection that comes close to that afforded by the most broadly mandated Commission.
Consultative Commissions 
Consultative Commissions tend to have a very broad membership, with participation from many social sectors.  While they have the authority to both protect and promote human rights, not all have the authority to undertake investigation of individual complaints.  Consultative Commissions tend to place an emphasis on advising government on major human rights issues and reporting on particularly significant problem areas.  They, like most other types of national institutions, can make recommendations only.

Human Rights Institutes or Centres
A very small number of institutions fall into the category of human rights institutes or centres.  Like Consultative Commissions, Human Rights Institutes or Centres tend to have a very broad membership that brings many representatives of society together for decision-making purposes.  They have not traditionally had the power to deal with individual complaints.  They differ from Consultative Commissions in that the broad membership does not usually participate directly in decision-making, which is left to a professional staff, but rather set the general policy framework within which the Centre operates.  Centres also tend to focus more of their efforts towards research in human rights.

Hybrid Commission/Ombudsman
A more recent phenomenon is the creation of institutions that have responsibility for promoting and protecting human rights and dealing with acts of administrative abuse or unfairness.  A classical Ombudsman and not a human rights institution would typically carry out this second category of activity since administrative malfeasance, while a grave injustice, is not necessarily a human rights violation.   Other than this distinction, institutions of this type may be typical of a number of models presented here.  They may be Ombudsman-like (have a single head) or Commission-like (have a representative membership). They may have the authority to make recommendations only, or they may have the powers to seek enforceable decisions.
5. What Advantages does a National Institution Have?
A national institution is one mechanism through which a State responds to its international responsibility ‘to take all appropriate action’ to ensure that international human rights are implemented in deed as well as word at the national level.  The establishment of a national institution may be a sign that a country takes its human rights obligations seriously.  
As indicated above, a national institution is a quasi-state body.  It receives it powers, authorities and financing from the State.  This does lead to some challenges, but it also provides advantages.  First, a national institution established by the State has an official capacity that lends legitimacy and weight to its actions and decisions.  The extent of that legitimacy and the weight carried by an institution’s decisions are, of course, subject both to the official mandate it is given and its willingness to act.  Nonetheless, a national institution’s standing gives it an authority that non-governmental actors simply do not have. Second, a national institution as a quasi-state body will have access to government.  Its recommendations will therefore usually have a hearing.
A national institution’s status as a quasi-state body, but one that is independent from Government control, also allows it to be a focal point for human rights, a place where government and civil society can come together to deal with human rights issues in a positive way.   Promoting and protecting human rights is a big job, and one that is shared by many actors.  Clearly governments bear the prime responsibility.  In ratifying international treaties, States commit themselves to take all necessary efforts to ensure that the rights set out in the treaties are fully enjoyed.  Civil society has always been central to the advancement of the principles of human rights, whether through the work of NGOs at the grass roots and among the most marginalized and disadvantaged, through the intellectual efforts of academics and experts or through the work of unions, parliamentarians and journalist.
It is not always the case, however, that governments and representatives of civil society find a space in which to interact and exchange ideas.  In fact, regrettably the two are often seen as being on opposing sides of the human rights debate.  As independent entities, but ones established by government, national institutions occupy a unique terrain, one that can link civil society to government.  Providing a focal point for human rights, apart from encouraging respective dialogue, also encourages and facilitates the possibility of collaboration and cooperation in activities between and among the various players.  
A national institution established in conformity with the Paris Principles will have the mandate to promote human rights.  Human rights promotion is required to create a national culture in which tolerance, dignity, equality, mutual respect and human rights thrive.  National institutions contribute to this by focussing on two mutually supportive messages.  First, national institutions inform people of the human rights they are entitled to enjoy.  This is, in part, because people cannot assert and defend their rights if they do not know what they are.  But knowing that you have rights is only half the equation.  National institutions therefore also encourage people to understand that others have rights too, and that these must be respected as well.  National institutions are particularly well suited for this.  They do not have a particular constituency to represent but rather serve the common good.  As a consequence they are ideally suited to provide a balanced message on the rights people enjoy as well as the obligations they carry with regard to others.  Their capacity to serve as a focal point enhances opportunities for cooperation and collaboration between the parties which engage in human rights promotion.   This in turn improves the possibility of creating a culture of human rights in the country.
A national institution established in conformity with the Paris Principles will also have the mandate to protect human rights.  It will do this, first, by seeking to ensure the existence of a legal and policy framework that supports respect for human rights.  It will also seek to ensure that remedies are provided when abuses do occur.  In this latter, a national institution will seek not only to rectify any harm that has been caused to a victim, but it will also search for remedies to combat impunity and ensure that similar violations do not reoccur.  While the role of a national institution is primarily remedial, where necessary an institution will also try to ensure that those who abuse human rights do not do so with impunity.  Again, a national institution, because it will have, or should have, a legally defined mandate in the area, is well suited to carry out this protection role.  Civil society will also benefit from this in that they may bring cases of importance to the attention of the institution and, through them, to the government and the wider public.
The duality of its mandate to both promote and protect human rights is not only a prerequisite for, but also an advantage to, a national institution.  This is, of course, in part because both are so important to ensuring that rights can be enjoyed.  But it is also because the two functions are mutually supportive.  While the most direct objective of promotional activity is to develop a culture of human rights, human rights promotion ultimately aims to diminish both the number and gravity of human rights abuses that occur.  The goal of human rights protection is first and foremost to provide an effective remedy when violations take place.  But in providing this protection a national institution is also making a highly effective promotional message: human rights are important and those who abuse them will not do so with impunity.  
Finally, a national institution is well suited to participate, as appropriate, in the international human rights system for the promotion and protection of human rights. Because of their practical expertise, they are useful partners in international efforts to define new human rights standards and ensure their effective implementation at the national level.  Where domestic remedies are exhausted, including where complaints may be unresolved at the national level, national institutions may avail themselves of the international communications system to seek remedies.   While civil society can also perform these functions, a national institution can bring its unique perspective to these interactions.
More recently, National institutions have begun to play a role in areas that had not traditionally been seen as related to human rights.  There has been a growing realisation that the creation of democratic institutions and the institution of mechanisms of good governance is also instrumental to the full enjoyment of human rights.  In fact, national institutions are seen as one important part of that broader approach.  In turn, national institutions are also increasingly offering advice to the State on how they can move forward in these areas.  
We have also seen Institutions take a more direct role in situations of conflict, for example, increasingly play an active role in promoting peace initiatives, encouraging efforts to establish peace processes and supporting peace accords.   They also may play a role in suggesting and supporting transitional and restorative justice processes following conflict.  These newer roles are discussed more completely in Chapter IX, XXX.
6. How can NHRIs Assist at the National Level in Implementing Human Rights? 
A national institution can play a number of useful roles at the national level in implementing human rights, as they are key-stones of strong national human rights protection systems. First and foremost, it can help translate international norms into reality at the national level. NHRIs can effectively address the lack of enforcement power of most of the international mechanisms and complement their action as national entities with broad responsibility for the promotion and protection of human rights. It can use its expertise and its on-the-ground experience as a basis for providing advice to governments.  It can provide a focal point for human rights in the country, a place where Government and civil society can come together to try to deal with human rights issues, and hopefully to cooperate in the work they do to improve the human rights situation in the country.  It can promote the level of human rights understanding and awareness that is necessary to create a culture of human rights in the country, including by effectively using the media.  It can help ensure that human rights are protected and, where violations occur, it can help to ensure the provision of remedies.  It can bring its perspective to international forums and events dealing with human rights issues.  This perspective may be different from others in that it will be independent of Government and express the point of view of a human rights expert. 
NHRIs can also contribute to addressing critical human rights gaps, to ensuring the rule of law and administration of justice, and to fighting impunity. On the rule of law, NHRIs are instrumental for the reform and the strengthening of judicial and security institutions, including the police and prison administrations, and all sectors of the rule of law, including by ensuring the compliance of standing orders, implementing regulations with relevant international norms as well as the existence of internal accountability systems. NHRIs can also contribute to ensuring that the administration of justice conforms to human rights standards and provides effective remedies particularly to minorities and to the most vulnerable groups in society. 
In countries coming out of conflict, NHRIs may contribute to establishing effective accountability mechanisms; documenting past abuses and other truth seeking/truth telling mechanisms; reparation processes; institutional reform, including vetting initiatives; promoting reconciliation and efforts to preserve the memory of the past; support to the reintegration of demobilised forces, displaced persons and returning refugees into society; special initiatives for child soldiers and child abductees; and gender-sensitive approaches to transitional justice.
In the case of a large refugee or IDP population, NHRIs are well placed to contribute to their protection. NRHIs can play a role in both assistance and protection activities (1) by ensuring that persons in need enjoy the right to humanitarian assistance, that humanitarian organizations have a right to provide it and that the Government grants these organizations access; and (2) through human rights monitoring, which can play a role in the needs assessment and strategic planning as a basis for effective assistance programmes (for example, monitoring of the right to food, shelter, health care and education of vulnerable groups and identifying crucial protection gaps).
Another area where NHRIs can play an important role is with regard to arbitrary detention. NHRIs mandated to conduct prison visits to monitor conditions of detention can play an important role. They could visit a detention facility unannounced and request private interviews with detainees. Families of detained persons are also able to appeal to the NHRI in case of irregularities and in case of the existence of a complaints procedure in the NHRI. Their action at country level could support efforts by the international human rights system, especially the Working Group on Arbitrary Detention.
Finally, NHRIs are also crucial with regard the issue of disability as well as with regard to torture prevention, as highlighted in the previous chapter.
7. Conclusion
National institutions are State-sponsored and funded organisation that nonetheless act independently from government to promote and protect human rights at the national level.  Where they are established in conformity to the Paris Principles they can have an important and positive impact on the human rights situation of a country.  While all Institutions should share basic similarities with regard to their mandate, responsibilities and authorities, there are a number of different models of Institutions.  Increasingly, however, the distinctions between these models are becoming blurred.   What is more relevant that the label attached to an Institution is the fact is that the Institution’s mandate, functions and powers accord with the letter and spirit of the Paris Principles.
Chapter III:
The Paris Principles: The Building Blocks for Effective National Human Rights Institutions

1. Introduction
This Chapter examines the Paris Principles – the standards that a national institution must meet in order to be considered legitimate.  These standards were adopted by national institutions themselves and subsequently endorsed by the UN Commission on Human Rights and the General Assembly.  The Principles provide a benchmark against which proposed, new and existing national institutions can be measured to determine if an Institution is truly legitimate and likely to be an effective force to ensure that the human rights principles are applied on the ground.  This serves a facilitative function – the Principles are a template that may be used in creating or strengthening an institution.  It also serves a preventive function – Governments will not be able to establish institutions and state that they are national institutions if they do not meet the standards set out in the Principles.  Nor will they be able to weaken an existing institution without risking that the Institution will no longer be accepted as a legitimate national institution.
That being said, institutions that adopted the Principles are quite different as to their structure and their operation.  The Principles reflect this diversity.  The Paris Principles therefore are best described as minimum standards for a national institution rather than optimal requirements.  They are a foundation on which a national institution might grow and not a ceiling. 

The discussion that follows is structured with reference to each of the main Principles set out in the Paris Principles.  Most of these - competence; jurisdiction; responsibilities; pluralism; independence, including independence in reporting and accountability; methods of operation, including engaging with important partners – apply to all national institutions.  The section on institutions that have quasi-jurisdictional authority elaborates on additional attributes that apply uniquely to them.  The Chapter outlines all the actual requirements set out in the Paris Principles with regard to each Principle and then discusses why the standard is important and, where relevant, how each may be achieved.

This approach is used to attempt to provide the reader with a good understanding of the Paris Principles so that he or she might use the analysis in assessing the degree to which proposed, new or existing institutions comply with the requirements.
2. Learning objective
After reviewing this Chapter the reader will be able to:
· Identify each substantive issue that is set out in the Paris Principles;
· Identify in general terms the actual requirements imposed by the Paris Principle with respect to each of the issues addressed in them;

· Describe in general terms the limitations that may apply with regard to an Institution’s jurisdiction (subject-matter; object-matter; and timeliness) and determine the degree to which those limitations may be acceptable;
· Explain why pluralism is important for the effective functioning of an institution and how it may be achieved;
· Identify the mechanisms through which independence may be promoted, and describe how those mechanisms should operate; and
· Define the authorities and powers that an institution should have with regard to examining any matter, including through investigation.
3. Principles that apply to all national human rights institutions
3.1   Principle 1: Mandate & Competence
The Paris Principles state that “a national institution shall be vested with competence to promote and protect human rights”, that it should have “ as broad a mandate as possible” and that its mandate “shall be clearly set forth in a constitution or legislative text.”
Competence to promote and to protect
The Paris Principles require a duality of mandate for a national institution.  This duality is important for several reasons.  First, it is a direct recognition that comprehensive action with regard to both promotion and protection is required if human rights are to be fully secured.  Doing either one or the other exclusively will not result in the successful implementation of human rights.   Second, it acknowledges that human rights problems often result out of ignorance rather than malice.  Finally, it underscores the fact that changing attitudes may inform behaviour.
To promote human rights means to ensure that everyone understands the human rights standards that apply to them and knows that they must respect the rights of others.   It also means that individuals know how those rights can be defended, including through the intervention of a national institution.  Protecting human rights means ensuring that mechanisms are available to make sure that abuses do not occur and, if they do, that they can be redressed.  While the investigation of individual complaints is perhaps the most visible way in which to protect human rights, the Paris Principles do not require that institutions have this capacity.  Protection can be assured through other means, including by advising government on human rights issues.  
As is discussed directly immediately below, an institution’s competence to promote and protect human rights should reflect the inclusive nature of human rights.  As made clear at the Vienna Conference on human rights, including with regard to the work of National institutions, human rights are indivisible, interdependent and universal.  This being the case, a national institution can be most effective only if it can promote and protect all rights.

As broad a mandate as possible
The Paris Principles’ requirement that a national institution have ‘as broad a mandate as possible’ is far from normative.  The requirement does, however, reflect the fact that when adopted there were a variety of institutions with mandates that differed between institutions.  Hence the formulation provides the scope to broaden such mandates while recognising the institutional realities of the day.    
Existing national institutions may be compared in two general ways with regard to their mandate.  First, institutions that directly reference international human rights treaties in their mandate versus institutions whose constitutional or legislative mandate sets out the rights that are to be covered.  Second, institutions that deal with all rights versus institutions that deal either exclusively or mostly with civil and political rights.  An institution which draws its jurisdiction directly from the international treaties and which has the mandate to deal with all classifications of human rights arguably has the broadest possible mandate, and as discussed above, one most consistent with the Indivisible, interdependent and universal nature of rights.  
Some institutions deal with rights that are specific to one group – woman for example.  Other institutions deal, at least in their investigative role, either exclusively or mostly with discrimination.   While these institutions cannot be said to have the broadest of mandates, it may be that their mandate is broad with respect to the group they cover or the issue they address.
While national institutions contribute to human rights promotion and protection nationally, regionally and internationally, not all have explicit references to international human rights instruments in their mandate.  Such a reference directly acknowledges the critical link between international norms and their implementation at the national level.  It provides an internationally accepted human rights framework (the set of human rights that are recognised in international treaties) upon which the institution operates.  It, at least in part, recognises the need for the mandate of the institution to be broad, since the rights set out in international human rights treaties are inclusive in scope.  Institutions whose mandate officially recognises all international human rights treaties as being within the purview of the institution might therefore be properly considered as a ‘best model’.  
While all national institutions acknowledge the universality, interdependence, interrelatedness and indivisibility of rights, as well as the fact that there is no hierarchy attached to them, some institutions interpret their mandates to deal with civil and political rights but not economic, social and cultural rights.  Where this is the case, often the distinction made is with regard to the investigative mandate of the institution, with the institution having full authority to promote all rights, but a more limited mandate with respect to investigating certain categories of rights, i.e., civil and political rights.  While such a distinction is arguably unnecessary it does exist.
Mandate set out in constitution or legislation
There are a number of reasons why it is considered essential for an institution’s mandate to be set out in a constitution or in legislation, some of which relate directly to other principles articulated in the Paris Principles.  If an institution’s mandate is set out in the proscribed manner then the institution has more permanence (since its mandate cannot be changed or withdrawn merely by executive order) and, therefore, greater independence (since there is a lessened fear of a changed or withdrawn mandate).   A constitutional or legislative mandate improves an institution’s visibility and transparency: everyone can see exactly what that institution is meant to do, as well as what powers it has since these are set out in a text that is publicly available.  Equally, everyone can measure an institution’s performance against these defined expectations.
While the Paris Principles do not distinguish between the two, arguably a mandate set out in a constitution is the stronger of the options.  A constitutional guarantee may offer greater security and independence for an institution since changing a constitution is usually more difficult to do that amending or retracting legislation.  In addition, since the constitution is the highest law of the land, entrenching an institution’s mandate therein arguably gives an institution greater moral authority and higher public visibility.  A national institution whose mandate is set out in a Constitution enjoys recognition as an institution that is fundamental to the well being of the society.   Recognising the status of human rights constitutionally also has the practical legal advantage of ensuring that lesser law cannot contradict or diminish the authority of the Commission.  
Despite the advantages of mandating a national institution through the constitution, there are reasons for setting out, in more specific terms, a national institution’s mandate in legislation.  First, if an institution is being established in a country where a constitution is already in place, the very permanence of the constitution means that it is more difficult to amend the constitution to entrench the institution constitutionally.  A legislative solution may be required.  Once established and should constitutional amendment be possible subsequently then a constitutional provision may be inserted.  
While the constitutional provision can set out the overall nature of the institution, a government commitment to its effective functioning and independence and, at times, its general structure, greater detail may be provided for legislatively.  For example, it may be more appropriate to define the nature, purpose and operational powers of an institution in legislation rather than in a constitution.   It is true that additional powers may be provided more readily through a legislative process, in most instances, than through a constitutional process.  However, it is also true that legislative processes can also be used to weaken an institution more readily than had it been constitutionally protected.
In reality, the choice may not necessarily be an “either/or” proposition.  As a best practice the institution should be established and mandated through a strong constitutional guarantee, while a more detailed discussion of responsibilities, powers and authorities should be set out in enabling legislation.  
Some institutions have developed into what are considered quasi-constitutional bodies.  Even though they find the source of their authority in legislation, the courts have ruled that the issues they deal with are so fundamental that they have quasi-constitutional status and, for example, trump other laws that may be contrary to the law that establishes the institution.
3.2 Principle 2: Jurisdiction
General
The Paris Principles merely provide that a legitimate institution should have its “sphere of competence” set out in the constitutional provision or legislation that establishes it and that it should have the authority to examine any human rights matter that is “within its jurisdiction”.   It may be argued, nonetheless, that a national institution’s jurisdiction should be as broad as possible; the same standard that applies to its mandate.
By definition, however, national institutions are quasi-state bodies and their authorities are set out in a constitution and/or legislation.  Even if these sources contain a reference to the international human rights treaties that apply, national institutions are bound by their own national mandate.  The constitutional provision and/or the law that establishes an institution may also limit the institution’s jurisdiction, and to the extent that it does, the institution is generally bound by those limitations.  The Paris Principles specifically acknowledge this.  They state that an institution may examine any matter so long as the matter is “within its jurisdiction”.  (There have been instances where the courts have been called upon to interpret the jurisdiction of the institution where it is not explicitly clear.)
The requirement to act within its jurisdiction seems to apply to the ‘examination’ of issues only and so does not apply to promotional activities.  This seems to be the how limitations are usually applied.  While jurisdictional limits do apply with reference to investigation or monitoring, this is not always the case with other functions.  An institution that is legislatively barred from investigating economic, social or cultural rights, for example, could conduct public education activities concerning those rights.  Where they are applied, limitations may relate to: the subject-matter jurisdiction (what issues an institution can take up); the object-matter jurisdiction (which organisations or entities may be subject to oversight); and, finally, the time frame within during which an investigation must be launched.
The fact that an institution is bound by the constitutional provision or legislation that establishes it does not mean that it cannot take certain actions to improve matters.  If a National Institution believes that its enabling legislation is inconsistent with or contrary to constitutional guarantees on human rights, it might be able to go to court to ask that the legislation be brought into line with the constitution.   And, of course, an institution can use its capacity to review and comment on legislation or provide advice to the government to argue for the removal of the limitations that it considers excessive.
Limitation with regard to subject-matter
An institution may have limitations placed on the types of rights it can enforce.  Some institutions may deal with only civil and political rights; some protect only rights belonging to a particular group (minorities or women, say); some only deal with issues of discrimination. 
Limitations with regard to area of application
Some limitations with regard to the area of application of an institution are commonplace and apply to most similar institutions.  
As a general principle, for example, Parliament is immune from the oversight role of an institution.  Similarly, Parliamentarians generally enjoy immunity with regard to anything said or done in an official capacity at least within the walls of Parliament, although where that action amounts to criminal action there may be limits to this.  These immunities are meant, inter alia, to protect freedom of political discourse and are generally strongly held in democratic societies.  
This does not mean that a Parliament and/or Parliamentarians have a licence to commit human rights abuses or that an institution has no role relating to the conduct of Parliament or that of Parliamentarians.  Parliamentary actions include considering and passing law.  An institution has an important role in commenting on the degree to which proposed or enacted law meet human rights standards; some may even be able to obtain court rulings on the constitutionality of certain laws.  In addition, Parliamentarians may not be exempted for actions that fall outside the conduct of official business or Parliament.  The scope of immunities will vary from State to State and an institution would be guided by what applies in its country.  
The Courts, and Judges, also tend to be exempt from the oversight role of national institutions.  Courts, and the judges that serve on them, have an independent nature that is essential for the proper conduct of the rule of law.  Interference in their operations, again as a general principle, should be strictly limited.  More generally, respect for the rule of law demands that judicial decisions be adhered to and not arbitrarily criticised.  
Again, as with Parliament and Parliamentarians, this does not mean judges are exempt from all oversight or that an institution has no role to play in matters related to the courts.  First, judges may be subject to a Judicial Council, or its equivalent.  This may be more appropriate than having an institution ‘assess’ a judge’s actions.  In addition, an institution may legitimately monitor and report on court activities, and make independent recommendations meant to improve the application of human rights principles in the court setting or to remove undue delay in judicial proceedings.
Other limitations that may apply relating to the area of application of the institution are less usual and less acceptable.  These may range from broad-based restrictions (many institutions have the authority to deal with matters in the public sector only) to more narrow, targeted restrictions (some institutions have no authority to deal with matters that concern the armed forces, the security services and/or international relations).  While it cannot be said that such restrictions disqualify an institution from being recognised as a legitimate institution, the spirit of the Principles suggest that Institutions should have as few restrictions as possible placed on them.  For this reason, for example, limitations applied to the ability of institutions to deal with matters concerning the armed forces, the security forces or any other area, should be narrowly construed.  If the reason for restricting coverage over security forces, for example, is to protect sensitive information or the identity of informants, there may be other less damaging ways to achieve the same end.  Such a broad restriction can in fact lead to impunity and acceptance of gross violations of human rights.  Institutions that are restricted in these ways should seek ways to minimise their impact, up to and including proposing legislative change or seeking court orders to broaden their mandate.  
Many institutions do not have the jurisdiction to deal with human rights matters that involve non-State actors - those operating outside the public administration.  This seems to stem from the notion that human rights exclusively involve the relationship between the individual and the State.  A State is responsible for ensuring that human rights standards are applied within the country.  It does so by taking measures, including legislative measures, to protect them and by ensuring that redress mechanisms are in place to deal with potential abuses.  Those measures and those redress mechanisms should include the private sector.  Giving national institutions jurisdiction in this area is one way of complying with this responsibility.  Where an institution’s jurisdiction applies to the public sector only, both the State and the institution should be evaluating the need for similar protection in the private sector.  
Limitations as to the timeliness of an investigation
An institution may be restricted with regard to its ability to deal with issues that occurred prior to the institution’s establishment.  This kind of restriction is relatively common.  The restriction has the advantage of allowing the institution to focus on the future and helps ensure that the institution is not paralysed by a rash of complaints that may be difficult to investigate.   It can be argued, especially in post-conflict situations, that the ability to investigate past abuses is required to ensure that those individuals who committed human rights violations do not have impunity.  Where this is an issue, however, consideration should be given to creating special organs to deal with past abuses.
An institution may be restricted with regard to its authority to deal with matters that occurred some time in the past.  An institution, for example, may be barred from investigating into matters that occurred more than one year before the issues is raised with it.  The rationale for this appears twofold.  First, with regard to individual investigations, the limitation serves to put some pressure on individuals to come forward in a timely manner.  This in turn helps ensure that the other party to a complaint is not put in a disadvantageous evidentiary position.  Second, with regard to all investigations, fact-finding is negatively affected with the passage of time: physical evidence may not be retrievable; issues around the chain of possession appear; documentary evidence may be destroyed; testimonial evidence becomes more suspect with the passage of time.  All that being said, the preferred approach is to give the institution the prerogative to make administrative decisions about which cases it will investigate and when.  Doing so is consistent with the principle of giving an institution as broad a jurisdiction as possible.  It is also consistent and reinforcing of the principle of independence.  Finally, this approach is more flexible and therefore allows an institution to investigate worthy cases even if they are relatively old.
3.3   Principle 3: Responsibilities
The Paris Principles describe the range of responsibilities that should be within the operational mandate of an institution as follows:
· Submitting opinions, recommendations, proposals and reports to government, parliament or other responsible organs relating to:
· Legislative or administrative provisions, as well as provisions relating to judicial organisations;
· Any situations of human rights abuse it takes up;
· The preparation of reports on the national human rights situation, whether generally or with regard to specific issues;
· Situations of violations in any part of the country.
· Promoting and ensuring the harmonisation of national legislation and practices with international human rights instruments, as well as their effective implementation;
· Encouraging the ratification and implementation of international human rights instruments;
· Contributing to country human rights reports, including, where necessary, by expressing an independent opinion on matters discussed in them;
· Cooperating with the United Nations and regional human rights organs, and other national institutions;
· Assisting and taking part in the elaboration of education and research programs in human rights; and
· Sensitising people on human rights and efforts to combat discrimination, especially racial discrimination, through publicity, information, education and the use of all press organs.
It should be noted that the Paris Principles do not say that these are the only responsibilities that should apply, simply that they shall be among the responsibilities that an institution has.
The nature of these functions will be discussed in an in-depth manner in Chapters IV through VII.  For purposes of this section, it needs simply to be noted that existing institutions have allowed a fair amount of flexibility in accrediting institutions (see discussion on the accreditation process in Chapter I (Overview and Background) that do not actively carry out all the responsibilities defined in the Paris Principles.  The measurement should perhaps be not whether an institution does carry out all the responsibilities in question, but whether there are any statutory or constitutional limitations that apply that would prevent an institution from engaging in them.  This latter would be of more concern than would a conscious decision on the part of an institution to not engage in an activity for one or another reason, including resources.  Nonetheless, institutions should endeavour to carry out all the responsibilities that are outlines in the Principles since these are recognised as important to securing full respect for human rights on the ground.
Responsibilities relating to the provision of advice 
The responsibility to provide advice (the term “advice” is used here and throughout this section in its generic sense to mean “opinions, recommendations, proposals and reports”, the formulation used in the Principles) is more detailed than the other responsibilities listed above and requires some additional discussion.  First, the Paris Principles make clear that the institution may give advice either because the competent authority requested it or as a result of its own authority to “hear a matter without higher referral”.  It other words, an institution can provide advice on its own initiative.  Second, an institution must be free to publicize its advice without restraint and with appropriate immunities.  
In general, the Paris Principles state that advice concerning legislative or administrative provisions must relate to legislation, administrative provisions or a judicial organisation “intended to preserve and extend the protection of human rights”.  This might seem a constraint.  However, the Principles expand this in two ways.  First, they specifically require institutions to examine not only existing laws and provisions in force, but also bills and proposals, and to do so for the purpose of ensuring that these “conform to the fundamental principles of human rights”.  This responsibility extends to all laws, bills, provisions and proposals that may have a human rights impact and not just ones specifically intended to preserve and protect human rights.   Second, they authorise institutions to recommend either the adoption of new, or the amendment of existing, legislation or administrative arrangements without qualification.  
The Principles provide that the institution should make known its advice on “violations of human rights which it decides to take up”.  The Principle does not put any limit on the nature of the advice that may be offered.  Institutions can therefore recommend that government amend or adopt new legislation, regulations, or administrative practices when this is seen as necessary to rectify the situation or prevent a reoccurrence of similar problems.  The Principles go on to give institutions the responsibility to provide advice on local situations of human rights violations, including “the positions and reactions of the Government” to them.  In either case, the advice is likely to result from the Institution’s investigation and/or monitoring activities.
3.4 Principle 4: Composition and Pluralism

Requirements
The Paris Principles require that “the composition of the national institution and the appointment of its members; whether by means of an election of an election or otherwise, shall be established in accordance with a procedure which affords all necessary guarantees to ensure the pluralist representation of the social forces (of civilian society) involved in the promotion and protection of human rights, particularly by powers which will enable effective cooperation to be established with, or through the presence of, the representatives of:  a) non-governmental organisations responsible for human rights and efforts to combat racial discrimination, trade unions, concerned social and professional organisations, for example, associations of lawyers, doctors, lawyers, journalists and eminent scientists; those representing trends in philosophical or religious thought; b) trends in philosophical or religious thought; (c)  universities and qualified experts; (d) Parliament; (e) Government departments.”  With regard to this last category, the Principles make clear that participation should be in an advisory capacity only so as to remove any suggestion that the institution is not completely independent.  The Principles also qualify the right of renewal of members’ terms (see discussion of the renewal of members’ terms under Principle 5: Independence, later in this chapter) by saying that renewal should not diminish the possibility of achieving pluralism. 
The Principles do not require that each of the categories of social forces listed be represented as members of the institution, merely that the nature of the institution and, in particular, its composition facilitates cooperation and interaction with these forces.  Similarly, an institution need not reflect the various sectors of society in all its diversity to be pluralistic. 
True plurality requires that the diversity in society be reflected in the institution’s membership and in the institution itself and so the Principle relating to pluralism should be read as requiring both.  
The need for pluralism and diversity is given such importance in the Paris Principles for several reasons.  First, it is important to the credibility of the institution, as well as its independence and effectiveness, that an institution be broadly representative of the society it is meant to serve, subject to the need to be effective and efficient.  This is particularly important with regard to marginalized or disadvantaged groups who are generally underrepresented within the political, social and economic power structure.  Their participation with an institution, while it cannot and should not replace greater participation in other spheres of interest, can help to both encourage greater participation, and rectify the damaging consequences of the under-participation, in those spheres.  Second, to be successful, human rights programming requires the engagement of a number of social activists and experts.  Plurality, either through membership or through an institution’s capacity to interact with social forces, enhances this possibility.  Third, equality is at the basis of human rights.  An institution whose members and staff reflect diversity visibly demonstrates that it takes equality seriously.
Plurality and membership
One way to achieve plurality is to ensure that an institution’s membership visibly reflects the presence of social forces in the State.   This can be difficult to achieve.  When there are a multitude of ethnic minorities, unions or trends in religious thought represented within a given country, for example, it is more often than not feasible to have each represented by an individual member.  There are also practical considerations: at what point does the sheer size of membership inhibit effective functioning and decision-making?  What are the financial impacts of wide membership?
There are some ways to achieve plurality in membership while accommodating considerations of effectiveness and cost.  First, since membership is not static over time, full plurality could be achieved over time.  This means that while all groups must be represented, they need not be represented at any one point in time.  Second, social forces could develop umbrella organisations and be represented by one or another member.  Third, members could be part-time only.  This would allow wider membership but at less cost.  All that being said, a number of institutions, especially those in developing countries, have recorded practical difficulties when membership is too expansive.  If full-time membership is too large, the sheer costs of running an institution may be higher than the resources available and diminish the possibility of establishing a full-time cadre of professional staff.  The possibility of engaging part-time members on a pro bono or equivalent basis, which may be available to institutions in the developed world, may not be a realistic option elsewhere.  
Plurality and diversity should mean that women are always represented within the membership of an institution.  In fact, given that women will also form about 50% of most groups that might expect to be represented in the membership, one might expect that women would comprise about 50% of the total membership of a truly pluralistic and representative institution.
Some institutions, those based on the traditional Ombudsman model, have only one member, and so cannot be said to be pluralistic with regard to membership.  The Paris Principles, however, presents this as only one possible way to achieve plurality.  Ombudsman-like institutions, and others, use other mechanisms to achieve the same end - advisory bodies, for example.  In this circumstance it is not membership per se that assures that a diversity of views and opinions are sought and reflected in institutional policy and action, but the use of formal advisory bodies formed of the social forces discussed earlier.  
Plurality and staff composition
Diversity may be enhanced if staff itself reflects societal realities.  Such diversity is not a formal way of achieving the aims of the Paris Principles, but can serve to enhance and strengthen the visibility of an institution’s commitment to it.  Diversity at the staff level can also influence program credibility and effectiveness so long as it does not reinforce stereotypical notions of place and capacity.  Diversity is not achieved, for example, if women hold 50% of jobs but these are all at the secretarial and support level.
Plurality and the selection process
The Paris Principles, in its discussion on composition and pluralism, underlines the importance of the selection process of members.  The Principles do not set out an ideal or required process through which to achieve this goal.  Nonetheless there are several ways in which the selection process might proceed in ways that enhance pluralism.  
Parliament should be engaged in the formal selection process.  Such engagement is beneficial since Parliament should, it is hoped, be representative.  It is also beneficial in that it tends to put a check on Executive power, at a minimum by requiring a Parliamentary debate on the issue.
Generally speaking there are three common models of Parliamentary involvement.  Parliament could develop a short list of candidates which is submitted to the Executive for consideration and final choice.  Parliament could consider and select from a short list of candidates prepared by the Executive.  Parliament could simply approve decisions taken by the Executive.
Another possibility would be encourage and facilitate a wider and more publicly transparent selection process.   Pluralism could be enhanced if social forces were involved in the selection process.   A range of possibilities exists.  At one end, government could delegate the responsibility to a representative Committee of Experts to conduct the nomination and selection process.  At the other end, government or Parliament could ‘consult’ with those social forces to obtain their input on possible nominees perhaps through a Parliamentary Committee.  As a middle ground, an Expert Committee could be struck to develop the short-list from which either Parliament or the Executive would make final selections.
Institutions, even those with many members, usually will have a member chosen to head the organisation on a day-to-day basis, as well as one or more alternative heads.  (While this person may be called the Chief Commissioner or the President of the institution, or some other honorific appropriate to the cultural and tradition of the country, for purposes of this discussion the term “Head” will be used for the leader of the institution, and Vice-Heads for alternates.)  The method in which this is done is also relevant to the issue of pluralism and transparency.   Some of the approaches discussed earlier can apply: the Executive can name the Head and Vice-Heads on the basis of a recommendation of Parliament; Parliament can do so on the basis of a recommendation of the Executive; Parliament could use a Parliamentary Committee to solicit advice on this; etc.  But there is another option that is used in some institutions: the members themselves select the Head and Vice-Heads.
Whatever method is adopted, it must be remembered that the principle of pluralism, if it is to be more than token, should apply.  The Heads and Vice-Heads of institutions are usually given wide executive powers and have the capacity to shape the character of an institution.  Moreover, they are typically the main spokespersons for the institution and therefore may have greater visibility than other members.  It is important therefore that the various groups in society see themselves reflected in these positions as well.  Obviously, for all the reasons set out earlier, this may not be possible at any one point in time, but it should be demonstrably true over time.  This qualification arguably should not apply to women who will always represent about 50% of the population and therefore who should always find some representation within the Head and Vice-Heads of an institution. 
3.5 Principle 5: Independence
Requirements
The Paris Principles require that the funding given institutions be sufficient to allow it to have its own premises and staff “in order to be independent of government”.  They also require the mandate of members be established by “an official act which shall establish the specific duration of the mandate” since a stable mandate is required if independence is to exist.  Finally, they assert that membership should be renewable, subject to the need for pluralism.  In addition, many of the principles set out under “Methods of Operation”, which are discussed later in this chapter, serve to reinforce independence.
Difficulties in understanding independence
The issue of independence is perhaps the most important of the principles elaborated in the Paris Principles; it is also arguably the most difficult and controversial.  True independence is fundamental to the success of an institution.  An institution that cannot operate independently from government, from party politics and from any other entity or source that might influence its work cannot be effective.  It does not matter how well an institution measures up against other aspects of the Paris Principles.  If it is not independent, or is not seen to be independent, it is highly unlikely that it will be able to achieve much of lasting worth.   
The first difficulty experienced in describing an institution’s independence relates to its nature as a quasi-state body, and one that is funded by it.  How can such an institution ever be independent, some argue?  There is some validity to this question, of course, especially if experience has demonstrated that the government is not entirely human rights friendly.  The most direct answer to the question is that the government also funds other important independent institutions, most notably the courts.  The fact that this is so does not in itself mean that courts can never be independent.  In fact, we know from a breath of experience that courts, by and large, can and do act with independence from the government of the day.   
That being said, independence is a relative concept.  An institution is by definition established by the State and is mandated through a Constitutional provision or legislation.  That founding legislation will define the operational parameters of the institution and its reporting relationship to the State, and it may impose limits on the degree of independence enjoyed by the institution.
For this reason, an institution’s level of independence must be considered in light of a number of structural and procedural factors that should be in place to ensure a high degree of operational independence for an institution.  These are discussed in the following paragraphs.  In the final analysis, however, while these procedural and structural factors are fundamentally important, the key to, and proof of, independence lie in the actions of the institution and the commitment of its members.  Whatever structural guarantees exist, an institution will be quickly become known, both nationally and internationally, for what it does.  
Independence through legal and operational autonomy
The Constitutional provision or law that establishes an institution should give the institution a separate legal personality sufficient to allow it to make decisions independently.  An institution that is a department of a Government Ministry, for example, and which reports to or through that Ministry cannot be considered to be independent.  Having the institution report directly to Parliament or to the head of State can help remove the possibility of potential interference.
In addition to legal autonomy, an institution should have the ability to conduct its day-to-day affairs independently from any outside influence.  This means, insofar as programme activities are concerned, that the institution has the authority to draft its own rules of procedure, which cannot be modified by an external authority.  An institution’s recommendations, reports or decisions should not be subject to an external authority’s approval or require their prior review.  
The Paris Principles state that an institution should have the right to hear any person and obtain any information necessary to an examination it is undertaking.  The founding law should provide the legal authority for this.  In fact, this legal authority is a pre-requisite for institutions with the authority to investigate.  (This issue is examined in greater detail in Chapter VII, Human Rights Investigations.)
Independence through financial autonomy
The Paris Principles require the State to ensure that an institution has the resources to have its own staff and premises.  Indirectly it suggests that the institution should have the resources necessary to carry out its operations.  
Financial autonomy is crucial to independence.  An institution with no control over its finances or how they may be used cannot be independent. 
The source and nature of funding for an institution should be identified in the founding law.  That law should also be drafted in a way so as to guarantee, at a minimum, funding for the institution’s basic functions.  One possibility is to ensure that an institution can draft its own budget, which it then submits directly to Parliament and defends before that body.  Parliament, and not another Ministry, is then responsible for reviewing and approving the budgetary allotment as well as reviewing and evaluating financial reports submitted to justify the use of those funds.  
Whatever process is used, it is not advisable to link an institution’s budget to the budget of a government ministry.  Even where there is no actual interference, such linkage leaves the impression of a lack of independence.  This is especially so where the institution has a complaint-taking function as the financial connection may give rise to a real or apparent conflict of interest.
The funding for an institution should also be ‘secured’, that is, protected against arbitrary reduction for the period it covers.  This will prevent the possibility that a decision or action of the institution causes a reduction in the allocation.  
Independence through appointment and dismissal procedures
An institution can only be as independent as the members that form it.  The process that is used for their appointment, and potential dismissal, is therefore crucial to independence.  For this reason the terms and conditions that govern appointment and dismissal should be set out in the constitutional provision or law that mandates the institutions.
Method of appointment
The issue of how members should be nominated and selected has been discussed previously in the consideration of ensuring a pluralistic composition for the institution.   To reiterate, at a minimum, Parliament should have a role to play in the process since Parliament is a representative body and this helps ensure independence. Whatever the process that is used, in order to ensure transparency and to avoid arbitrary action matters relating to method of appoint​ment, including voting and other procedures to be fol​lowed, should be set out in the founding legislation.
Criteria for appointment
Individuals appointed to an institution should have the professional and other qualifications necessary to perform the important tasks that will be demanded of them.  The criteria for appointment should be clear and well known.  While the precise criteria will vary from institution to institution, they would likely include a recognised competence in human rights and a personal history that demonstrates integrity, competence and independence.

Duration of appointment & possibility of reappointment 
Members of national institutions should be granted guaranteed, fixed-term appointments.  While the length of the term may vary, in principle they should be long enough to ensure that the institution can function effectively.  In some cases, the length of the term of appointment is longer than the normal term of government.  This is done to avoid the impression that a member is beholding to a government.  Where there are a number of members, consideration should be given to staggering the end of the terms so as to guarantee continuity.  The Paris Principles provide that terms should be renewable.  
Who may dismiss members and for what reasons?

Freedom from arbitrary dismissal is crucial to independence. Since institutions have the authority to comment on governmental action, they should be shielded from retaliation.  For this reason, the founding legislation should specify, in as much detail as possible, the circumstances under which a member may be dismissed. These circumstances must relate to objectively recognised wrongdoing of a serious nature, conduct that is clearly inappropriate for a member of an institution and that would bring serious disrepute on the office, incapacity that prevents a member from functioning, or similar serious matters.  The law should specify the body or individual capable of removing a member from office.  In view of the nature of the activities of a na​tional human rights institution, it is preferable that power to dismiss be vested in parliament or at an equivalently high level.  When Parliament is entrusted with this authority, often majority vote is insufficient to cause dismissal.  This is to minimise the possibility of a governing party acting arbitrarily.
Independence through privileges and immunities
Members of a na​tional institution should enjoy immunity from civil and criminal proceedings in respect of acts performed in an official capacity.  Such privileges and immuni​ties help secure independence by giving members a legal guarantee that they will not face potential retaliatory legal actions by disgruntled parties to a complaint, for example.  Hence, privileges and immuni​ties may be especially important for institutions which are granted the authority to receive and act on com​plaints of human rights violations. 
3.6 Principle 6a: Method of Operations (Freedom to Consider Issues/Hear Persons)
Requirements
The Paris Principles provide that an institution can consider any question, so long as it falls within its area of competence, no matter the source of the question.  They also imply that an institution need not get the approval of any higher authority before it decides to consider a question.  Related to these powers, an institution operating in conformity with the Paris Principles also will have the authority to “hear any person and obtain any information and any document necessary” to examine the questions it takes up.
This Principle comes close to saying that all institutions should have the authority to investigate individual cases.  That it doesn’t is perhaps testimony to the fact that some institutions involved in drafting the Principles did not do so.  Nonetheless, it does give the authority for an institution to carry out considerable work in the area of protecting human rights and could, in the absence of anything specifically saying the contrary in the enabling constitution or legislation, provide an institution with the authority to investigate individual cases.  (See a further discussion of this issue in Chapter VII, Human Rights Investigations.)
The authority to hear any person implies that the institution should have the capacity both to compel a person to give evidence or testimony and to protect individuals from potential retaliation for having done so.   The authority to obtain any information or document also implies that the institution will have the authority to compel the production of documents and to use, or cause the responsible authority to use, search and seizure powers.   As with the authority to hear any witness, these authorities also presuppose that there will be some penalty for refusing to produce, or for destroying or falsifying information and documents. All of these issues will be discussed later when we examine the role of national institutions in investigation in Chapter VII.
There is an important limitation to this ability; an Institution can only look into matters that are within its area of competence.   As already discussed in this Chapter, while the Paris Principles imply that an institution should have broad jurisdiction, that jurisdiction will be defined, and possibly limited, in the enabling Constitutional provision or law.
It is important it is own right that institutions have the authority and powers necessary to enquire or investigate into any question.  In addition, these methods of operation reinforce the principle of independence: it is the institution itself that will set its own agenda as regards enquiring into issues. 
3.7 Principle 6b: Method Of Operations (Freedom to Meet, Establish Working Groups and Local Offices)
Requirements
The Paris Principles state that an institution shall ensure that all its members will meet regularly and whenever necessary after being convened.   They also give the institution the authority to establish internal working groups and set up local and regional offices to carry out work.  
Meeting regularly
The requirement to meet regularly and whenever necessary is meant to ensure that the institution is an active one, and one that responds to need.  An institution that either does not have regularly scheduled meetings or that fails to meet when critical situations arise can be vulnerable to accusations of being at best ineffective and at worst irrelevant.  The authority to meet either regularly or as the need arises presupposes that the institution has a fixed venue as well as the capacity to set its own agenda.  Both are central to the issue of independence.
The obligation imposed by the Paris Principles for all members to meet and for members to be convened to these meetings is not just good business practice.  The requirement of plurality and diversity is extremely important, as we have discussed earlier in this Chapter.   The obligation to meet regular and in plenary makes sure that formal pluralism is matched by practices that ensure that all members, and therefore the pluralism and diversity they bring to the institution, are implicated in decision-making. 
Establishing working groups
The work of an institution will be varied and comprise activities ranging from public education seminars to research into emerging human rights issues.   Some functions of an institution may be so fundamental – coming to an opinion or recommendation in important matters, establishing corporate policy, for example - that they must be carried out by members themselves, preferably as a group.  At the same time, asking the full membership to be involved in all program activity and decision-making may be impractical, ineffective and costly, especially when these activities are either highly specialised or routine.  Many institutions therefore create working groups to take responsibility for certain core functions.  These groups usually report back to the full membership so that all members remain aware of what is happening and can have a say in the process.
As with meeting regularly, the authority to create working groups also underscores that the institution is master of its own procedures and therefore independent.

Regional and local offices
The authority to set up local or regional offices recognises the fact that in many countries it is necessary to establish a presence that is close at hand to the people.   This may be necessary because of the sheer size of the country, due to the complexity of issues it faces at local levels, or because of the difficulty, financial and otherwise, of requiring individuals to come to the centre to receive services.  Whatever the reason, many national institutions de-centralise their services in order to bring them closer to the people.
Decentralising may mean providing the full range of services the institution offers at the local level.  This arguably is the most effective approach, but it does create some structural and management difficulties, and is quite expensive.  Some institutions choose other approaches that are less difficult to manage, at least in a transitional phase.  They might set up smaller local offices that act as a ‘post office’ for the headquarters.  In this scenario, the local office doesn’t offer services directly – this is still done through headquarters – but they do assist headquarters by receiving complaints, for example, and obtaining information at the request of headquarters investigators.  Alternatively, the local office might carry out some but not all of the headquarters functions.   Another option would be for the institution to set up itinerate offices which Headquarters staff visit at regularly scheduled intervals to provide local service.

3.8 Principle 6c: Method of Operations (Freedom to Consult)
Requirements
The Paris Principles impose an obligation on institutions to maintain consultations with other organisations with responsibility for promoting and protecting human rights, in particular “ombudsmen, mediators, and similar institutions”.  It also specifically requires National Institutions to “develop relationships with non-government organisations devoted to promoting and protecting human rights”.   It should also be noted that the Principles indicate that an Institution’s pluralism and composition should serve to “enable effective cooperation” with the social forces “involved in the promotion and protection of human rights”. 
This requirement affirms the fact that ensuring that human rights are effectively promoted and protected requires cooperation and coordination between and among all those who are engaged in the activity.  Ombudsman and mediators, in particular, share a responsibility that is closely associated with that of a national institution, and they usually enjoy an equivalent status as an independent body.  (In fact, a number of members of the international network of national institutions are also members of the International Ombudsman Institute.  This is because they are at one and the same time, national institutions and ombudsmen.)  It is particularly important that institutions sharing human rights responsibilities develop mechanisms to coordinate their activities to promote easy access for the public, to ensure that work is not duplicated and to prevent working towards differing ends.

3.9 Principle 7: Principles of Reporting and Accountability
Requirements
The Paris Principles reference reporting and accountability principles directly three times.  The list of responsibilities proscribed for an institution indicates that institutions can submit reports to Government, Parliament or any other competent body and may decide to publicise these (article 3(a)).  They also require national institutions “to publicize human rights … [and increase]… public awareness … by making use of all press organs” (article 3(g)).  The “Methods of Operations” section of the Principles provides that an institution must address public opinion, either directly or through the media, especially to publicize its opinions or recommendations.
An institution may be said to have two levels of accountability.  First, as evidenced by the Paris Principles, an institution is accountable to the public.  This is not surprising in that a fundamental duty of the institution is to act as a watchdog on the State’s performance in promoting and protecting human rights.  While, there may be occasions when private negotiation is a preferred method to influence change, as a general rule, holding the State’s action or non-actions to public scrutiny is the best way to ensure accountability and to promote change.  Being accountable to the public also enhances an institution’s independence.
At the same time, an institution is a State organ.  By its very nature, then, an institution will also have reporting and accountability responsibilities to the State.  The institution’s founding law will set out the degree and nature of that responsibility.
Accountability to the State
Most institutions discharge their reporting and accountability responsibilities to the State in two ways.  First, through the preparation and presentation of a regular report (as these reports are usually required annually, they will henceforth be called ‘Annual Reports’) to the appropriate State authority.   Second, through the financial accountability system that applies nationally.  We have seen that independence is enhanced if the institution is accountable to Parliament directly rather than to a Minister, or to Parliament through a Minister.  It follows that the preference would be to have the institution present its Annual Report directly to Parliament.  This and other issues will be discussed later in Chapter IV, Promoting Awareness and Educating in Human Rights, when we discuss Annual Reports as a communications function of an institution.  The reporting obligations imposed on an institution should be set out in law, and should include the frequency of reports, the possibility of submitting ad hoc, special reports, the issues to be reported on and the procedure for examining reports.
The Paris Principles require that the methods an institution uses to report to the State not impede independence.  For example, at several points, the Paris Principles state or imply that recommendations, advice and/or opinions can be made without pre-approval.  Similarly, the Principles indicate that an institution is free to use the media to inform the public of its opinions without requiring prior approval.
That being said, an institution is also obliged to be rigorous in its own fact gathering and analysis when forming a recommendation, opinion or report.   The independence to report a position freely should not be abused.  Ultimately, an institution’s credibility will be assessed by the quality and pertinence of its recommendations and opinions.  If these are too often ill founded or flawed, the institution will find that all sides easily dismiss them, and that subsequent recommendations are tainted by association.
Accountability and the public
The Paris Principles require institutions to keep the public informed of its work, in particular its recommendations and opinions.  They also promote the use of the media in doing this.  As we shall see when discussing an institution’s functions, the use of the media is often included as a key component of programme implementation.   There are a number of reasons why it is important for an institution to be freely able not only to come to decisions, but also to make these decisions public.
· Creating a culture of human rights includes promoting an open and honest discussion of human rights, many of which can be controversial. The open use of the media encourages this;
· The work of an institution is purposeful and geared towards improving the existing human rights situation.  This requires it to be able to communicate openly and to use the distributive powers of press organs to both inform the public and mobilise public opinion;
· Impunity thrives in an environment of secrecy.  Publicising perceived wrongdoings opens up the issue to public scrutiny and helps hold the government, and as necessary the individual, accountable for actions and non-actions;
· Keeping the public informed of the work of the institution also informs people about the existence of the institution and the ways in which it can assist;
· Any public and democratic institution must be open and transparent in its activities.  A national institution must lead by example in this.
An institution may use a variety of reporting mechanisms to inform the public of its on-going activities.  It may make ad-hoc publicity statements on decisions rendered, opinions taken or recommendations made. It may produce regular activity reports.  It may create Special Reports to highlight particularly important issues.  It may produce and distribute newsletters of the activity of the institution.  In each of these circumstances, it may hold media conferences to generate wide publicity for the information being made public.
In addition to reporting on the specific areas of work, an Institution should also conduct formal performance evaluations by measuring achievements against specific, ascertainable goals.  The principle of transparency and accountability suggest that performance evaluations should be in the public arena.  Clearly, the results of such evaluations should be made public as well as the performance goals that were established.  By making such evaluations public, an Institution can both moti​vate internal excellence and ensure that the public is aware of the institution and of the standards of achievement it has been set. This level of transparency will inevitably en​hance an institution's external credibility. 
4 Principles that Apply to National Institutions with Quasi-Jurisdictional Competencies

Introduction
The Paris Principles set out a series of principles that apply only to those Institutions that have quasi-jurisdictional authority.   These are not as clear as they should be, including what is meant by ‘quasi-jurisdictional’.  For purposes of this discussion, a quasi-jurisdictional Institution is one that performs a function akin to the judiciary but that is administrative in nature.  Clearly, an Institution that has quasi-jurisdictional authorities in the area of complaint-handling is bound by the general principles of fairness and due process that apply to any adjudicative body and this should be reflected in the Institution’s enabling legislation and internal processes.  They should also have certain legal powers associated with investigation and be able to exercise these directly.  Beyond this however, perhaps the defining difference, as between Institutions with or without this competence, is the authority some institutions have to come to a decision that is potentially binding.  Broadly put, there are two types of such institutions.  The first, and so rare as to be exceptional, are institutions that can themselves impose a binding decision on the parties following investigation.  The second, and most common, although still relatively rare, are institutions that can make a finding and, if necessary, proceed to take the matter to a specialised tribunal (which acts as a specialised court and is independent of the institution) or the regular court system for the purpose of obtaining a binding decision.  Some such institutions would act on behalf of the complainant during this process; others would require the complainant to take on this responsibility.
Institutions with quasi-jurisdictional powers were felt to offer cheaper, more accessible, quicker and more effective remedy to human rights violations than traditional court systems.  Quicker and cheaper because the institution would provide processes through which matters could be resolved without reference to the courts and, where this was not possible, could provide legal representation to the complainant.  More accessible because its processes would not be as formal, as intimidating or as expensive as those used by the courts.  More effective in that the institution would have developed expertise in the area and would seek to provide remedies that were more restorative and more complete that those that typically apply in the courts.
The Principles that apply to Institutions with quasi-jurisdictional competencies may be categorised as relating to the following three areas: Principles relating to the receivability of an individual complaint; principles relating to how an individual complaint may be handled and principles related to what remedies may be sought through recommendations following an investigation.  In considering how these apply, it should be remembered that the additional Principles make clear that the principles that apply to all Institutions generally also apply to Institutions with quasi-jurisdictional competencies.
Principles Relating to the Receivability of an Individual Complaint
The Principles focus primarily on the authority of the quasi-jurisdictional institutions to accept and deal with individual cases.  Whereas all institutions should, according to the Paris Principles, have the general authority to protect human rights and the specific authority to submit a report, recommendation or opinion on “any situation of human rights which it decides to take up” as well as to consider “any question falling within its competence”, quasi-jurisdictional institutions, in addition, may consider “complaints and petitions concerning individual situations”.  This distinction may be less than pronounced since the Principles that apply to all institutions do not preclude the possibility of individual complaints.  
The Principles that apply exclusively to quasi-jurisdictional Institutions differ from the general Principles with regard to who may file a complaint.  The principles that apply to institutions with quasi-jurisdictional powers is more detailed and states that “individuals, their representatives, third parties, non-governmental organisations, trade unions or any other representative organisations” may file complaints.  This is not necessarily broader than that which applies to all institutions, however, since those Institutions may consider questions that come from Government, that are taken up independently (suo moto), or that result from the request of any member or any petitioner.  “Any petitioner” may be interpreted as an individual, his or her representative, a third party, a non-governmental organisation, a trade union or any other representative organisation.
The additional Principles also provide that an institution may either hear the complaint brought to it or refer it to another competent authority.  The implication is that the enabling legislation should clearly set out an institution’s legal authorities.  These should be such as to ensure that there is no duplication of effort between organisations that have remedial authorities.  That being said, the requirement is not merely a passive one: an institution must refer a client to the appropriate agency if it does not have jurisdiction.  
Principles Relating to Handling of individual Cases
The additional principles add detail on an institution should exercise its investigatory responsibilities.  Institutions with quasi-jurisdictional competencies should, in the investigation of individual complaints:
· Inform the party filing the petition of his or her rights, the remedies available and how to access them;
· Hear the complaint or transfer them to another competent authority (to the extent proscribed by law);

· Seek an amicable settlement through conciliation or binding decisions (to the extent proscribed by law) 
An institution with quasi-jurisdictional authority is required to let complainants know what their rights are as well as what remedies are available to them.  More generally, the institution has to promote the complainant’s access to his or her rights and remedies.   These would seem to apply both with regard to the rights and remedies that exist by virtue of the operation of the institution itself and the rights and remedies that exist generally, i.e. through other competent authorities.  The supposition in either case is that the institution should serve the direct interests of those who may have experienced human rights abuse.  Where the institution has jurisdiction, it has a duty to not only inform complainants of their rights and potential remedies, but also to help them through the process.
The Principles relating to quasi-jurisdictional Institutions are an adjunct to the more general Principles.  Therefore, the requirements discussed in the Chapter that apply to all Institutions apply equally to institutions with quasi-jurisdictional authorities.  In terms of investigation, the powers of access to people and documents referred to earlier in this Chapter that apply equally here, including the preference that they be set out clearly in the founding legislation.  This may be especially important for quasi-jurisdictional institutions so that there can be no misunderstanding of its powers when it decides to take up an individual complaint.  Moreover, it would be preferable that the Institution be able to apply these powers directly rather than through the courts so as to ensure that it can deal simply and quickly with matters it is investigating. 
The use of conciliation to resolve human rights cases was, at the time it was first used, a novel concept.  Today alternate dispute resolution is applied more and more often in the context of civil and criminal cases.   Conciliation was proposed as a mechanism to resolve some human rights issues for a variety of reasons: human rights violations can occur due to ignorance or misunderstanding, and conciliation offered a way not only to resolve the issue at hand but the deeper issues; conciliation allowed for dialogue between the parties and the opportunity of bringing people or groups together in ways that restored the social fabric; and conciliation offered remedies that were quicker and cheaper to achieve than through other legal means.  (A discussion of mediation and conciliation as a human rights program is found in Chapter VII.)  
An Institution with quasi-jurisdictional competencies has the authority to make a finding at the end of the investigation process.  As discussed already, in most cases, such a finding, if not accepted by the party against whom the complaint has been filed, is enforceable through either the courts or a specialised tribunal.  This is discussed in greater detail in Chapter VII.
Principles Relating to Making Recommendations
The additional Principles also provide that institutions with quasi-jurisdictional authorities can make recommendations to the competent authorities proposing amendments or reforms of laws, regulations and administrative practices.  This authority, as do all the additional principles set out with regard to institutions with quasi-jurisdictional competence, applies to situations that arise as a result of the investigation of an individual complaint.  Such recommendations would generally result from a finding that a law, regulation or practice has caused or aggravated the human right abuse at issue in an individual complaint.  The recommendation could, however, result from the discovery during an investigation that a certain law, regulation or practice has a negative impact on the enjoyment of human rights generally, even though it not relate to a particular difficulty related to an individual complaint.   
5 A Checklist for Assessing Compliance with the Paris Principles
The Following checklist may be helpful in assessing an Institution’s compliance with the Paris Principles.  The Checklist identifies the Principles that are enunciated in the Paris Principles and the minimum requirements that must be met to satisfy those Principles.  Where the Principle or requirement, or any part thereof, is not directly citable in the text of the Paris Principles, they are set out in italics. 
Compliance with some of the Principles cannot be measured by a simple ‘yes’ or ‘no’ response.  The Principle requiring an institution to have “a broad mandate” is one such example.  The Checklist attempts to develop a hierarchy of possibilities in such cases so that an assessment can be made of the degree an institution meets the standard.  This is not to suggest that an institution with a relative low degree of compliance is non-conforming. 
This Checklist is not a definitive method for assessing the capacity or strength of an institution.  That would require a more focused examination both on what the Institution has done with the mandate it has and how stakeholders perceive it.   In particular, an examination of an Institution’s responsibilities should not end with whether it can carry out a given function.  Much more important than the capacity to do something is actually carrying out the work in a way that demonstrates the Institution’s fundamental independence and professional competence.  In this context, the Checklist identifies certain areas of activity that might be considered central to the responsibilities noted and includes these in the list.  This is meant merely to provide a better assessment of how well the Institution is doing in meeting its responsibilities.  For the same reason, the responsibilities that are identified as belonging to Institutions with quasi-jurisdictional authority are formulated to ask whether the institution carries out the activities as opposed to whether they have the authority to do so.
CHECKLIST FOR ASSESSING COMPLIANCE WITH THE PARIS PRINCIPLES

	Principles Applying to all Institutions

	Principle
	Requirements
	Y
	N

	COMPETENCE (mandate)
	Mandate is set out in constitution or legislation
	
	

	
	Mandate gives authority to promote and protect human rights
	
	

	COMPETENCE (general jurisdiction)
	Competence is defined in legislation 
	
	

	COMPETENCE (subject-matter jurisdiction)
	Competence is as broad as possible (from most to least broad)
	
	

	
	· Includes both CP and ESC Rights
	
	

	
	· Includes most CP and ESC Rights
	
	

	
	· Includes only CP Rights
	
	

	
	· Includes a subset of CP Rights
	
	

	
	· Is limited to single set of rights issues (e.g., Race) 
	
	

	COMPETENCE  (object matter jurisdiction)
	Competence is as broad as possible (from most to least broad)
	
	

	
	· Over State and Private Sector (with public function), without restriction

	
	

	
	· Over State, without restrictions
	
	

	
	· Partial
 restriction with regard to sensitive State Organs

	
	

	
	· Total restrictions with regard to sensitive State Organs
	
	

	COMPETENCE (time jurisdiction)
	Competence is as broad as possible (from most to least broad)
	
	

	
	· Can examine matter even if it predates Institution
	
	

	
	· No limits providing matter occurred since set up of Institution
	
	

	
	· Discretionary power to limit examination of ‘old’ cases
	
	

	
	· Limits on capacity to examine matters that are ‘old’ set in law
	
	

	RESPONSIBILITY (TO PROVIDE ADVICE)
	Can provide advice on own initiative
	
	

	
	· On legislative or administrative provisions
	
	

	
	· On any violation the institution takes up
	
	

	
	· On the national situation generally or in specific
	
	

	
	· On situations of violations and government reactions to it
	
	

	
	Can provide advice directly without referral
	
	

	
	Can publicise the advice without referral
	
	

	RESPONSIBILITIES (OTHER)
	To encourage the harmonisation of national legislation and practices with international human rights instruments, as well as their effective implementation, including by
	
	

	
	· Participating in reviews of legislation and policy at time of ratification
	
	

	
	· Regularly reviewing and providing formal comments on draft legislation and policy
	
	

	
	· Regularly reviewing and formally commenting on the human rights situation generally or with respect to key issues
	
	

	
	To encourage the ratification of international human rights instruments
	
	

	
	To contribute to country human rights reports (from most to least broad)
	
	

	
	· Directly participates in drafting of complete report
	
	

	
	· Drafts section(s) on work of institution and reviews report
	
	

	
	· Drafts section(s) on work of institution
	
	

	
	· Reviews report in whole or in part
	
	

	
	To cooperate with international and regional human rights organs and other national institutions
	
	

	
	To elaborate and take part in education and research programs in human rights, including by:
	
	

	
	· Assisting in developing/reviewing curricula for schools
	
	

	
	· Assisting in training of Prison Guards, Police, Army and Security Forces
	
	

	
	To sensitise people on human rights through publicity, education, information and the use of press organs, including by
	
	

	
	· Publishing an Annual Report
	
	

	
	· Publishing special reports on human rights issues
	
	

	
	· Regularly reporting on important cases through the media
	
	

	
	· Developing basic brochures on the Institution 
	
	

	COMPOSITION (GENERAL PLURALISM)
	Composition demonstrates pluralism (High to Lower)
	
	

	
	· Includes representatives of most social forces including NGOs, trade unions or professional associations
	
	

	
	· Includes representatives of most vulnerable groups (ethnic, religious minorities, persons with disabilities, etc.)
	
	

	
	· Single member
	
	

	
	Composition demonstrates gender balance
	
	

	
	Staff composition is broadly representative and gender balanced
	
	

	COMPOSITION (APPOINTMENT PROCESS)
	Appointment effected by official act
	
	

	
	Appointment is for a specific duration
	
	

	
	Appointment is renewable
	
	

	
	Appointment process supports pluralism and independence
	
	

	
	· Nominations include input from civil society
	
	

	
	· Selection process involves Parliament 
	
	

	
	· Criteria for selection includes demonstrated experience in human rights
	
	

	COMPOSITION (Dismissal Process)
	Conditions for which a member may be dismissed are set out in Legislation
	
	

	
	Conditions relate to serious misconduct, conflict of interest or incapacity only
	
	

	
	Decision to dismiss requires Parliamentary approval
	
	

	INDEPENDENCE
	If Government Officials in membership, they have advisory capacity only
	
	

	
	Institution reports directly to Parliament 
	
	

	
	Members have immunity for official acts
	
	

	
	Funding is sufficient to allow for independent staff and separate premises
	
	

	
	Funding is sufficient to allow for core programming in protection and promotion
	
	

	
	Funding not subject to financial control which might affect independence
	
	

	
	Budget drawn up by the Institution
	
	

	
	Budget separate from any Department’s budget
	
	

	
	Institution has authority to defend budget requests directly with Parliament
	
	

	
	Budget is secure
	
	

	
	· Not subject to reduction in year for which it is approved
	
	

	
	· Not subject to arbitrary reduction from one year to the next
	
	

	METHODS OF OPERATION (Examination of Issues)
	The Institution can consider any issue within its competence on its own initiative on the proposal of its member or any petitioner
	
	

	
	The Institution can hear any person or obtain and information or document necessary to carry out its work
	
	

	
	The right to hear any person and obtain any document is enforceable in law 
	
	

	
	The right to enter any premises to further an investigation set out in law
	
	

	
	Obstruction in obtaining, or denial of, access to a person, document or premises is punishable in law 
	
	

	
	The Institution has the legal authority to enter and monitor any place of detention
	
	

	
	The Institution can enter the place of detention without notice
	
	

	METHODS OF OPERATION (Meetings)
	The Institution can let the public know of opinions or recommendations, including through the media, without higher approval
	
	

	
	The Institution meets regularly and in plenary
	
	

	
	Special meetings can be convened as necessary
	
	

	
	All members are officially convened for meetings
	
	

	METHODS OF OPERATION (Organisational Structure)
	The Institution can set up working groups
	
	

	
	The Institution can set up regional or local offices
	
	

	METHODS OF OPERATION (Consultation)
	The Institution consults with other bodies responsible for promoting and protecting human rights
	
	

	
	The Institution consults with NGOs working in human rights or related fields
	
	

	
	The Institution carries out joint programming with NGOs working in human rights or related fields especially in awareness raising and education
	
	

	Principles Applying to Quasi-jurisdictional Institutions

	COMPETENCE TO INVESTIGATE
	Institution can receive individual complaints
	
	

	
	· Complaints may be filed by the individual affected
	
	

	
	· Complaints may be filed by representatives of the individual
	
	

	
	· Complaints may be filed by third parties
	
	

	
	· Complaints may be filed by representatives organisations, such as NGOs
	
	

	RESPONSIBILITIES IN INVESTIGATION 
	Institution informs parties of their rights and how to access them
	
	

	
	Institution transmits complaints to other authorities to the extent allowed in law
	
	

	
	Institution uses conciliation to resolve issues
	
	

	
	Institution makes binding decisions to the extent allowed in law
	
	

	
	Institution makes recommendations on reforming law, regulations or practices when finding shows these at fault
	
	


7. Conclusion
The Paris Principles are the building blocks for national institutions because they set the framework against which institutions must be measured to assess their potential legitimacy.  It is important, therefore, that those involved in institutions, and those involved in creating and strengthening them, have a deep appreciation for what the Principles require, in letter and in spirit.  The Principles are not always as clear as they might be, and represent a set of minimum expectations.  Nonetheless, especially when interpreted generously and in keeping with the principles that attach to international rights norms generally, they are an important development in the national and international rights system. 
Chapter IV:
Promoting Awareness and Educating in Human Rights

1. Introduction

A national institution must have the mandate to promote human rights if it is to conform to the requirements of the Paris Principles.  The range and scope of potential promotional activity that an institution might engage in is limited only by the creativity of the institution itself, and that of its staff, as well as available finances.   It is possible, however, to identify certain promotion activities that are carried out by most national institutions: educational activities in both the informal and formal sector; professional training for key groups; public awareness campaigns; developing/disseminating publications on human rights; and other activities such as seminars, workshops and community-based initiatives to promote human rights awareness.   This Chapter examines what these activities entail and how they may be undertaken, both generally and with regard to the activity in question.  In doing this, the Chapter attempts to equip the reader with a better understanding of the range of possibilities that exist with regard to promoting human rights and give general guidance on how these may be effectively applied.
2. Learning objectives

After reviewing this Chapter the reader will be able to:
· Explain why the promotion function of an institution is important and identify the guidelines that should govern an institution in carrying out the function;

· Identify and describe the types of promotional activity that are typically undertaken by national institutions; and

· Develop and justify a human rights promotion programme that responds to the needs of the institution’s own country

3. What is human rights promotion and why is it important?

Human rights promotion involves a compendium of action related to the dissemination of human rights information and knowledge both generally and to specific targeted groups.   It would include human rights education as defined in the revised draft plan of action of the World Programme of Action for Human Rights Education - ‘education, training and public information efforts aimed at building a universal culture of human rights” – as well as a range of awareness raising and promotional activity, including setting up a documentation centre.   Human rights promotion seeks both to increase knowledge and understanding about human rights law and its underlying principles and to promote behaviour that is consistent with those laws and principles. Ultimately, human rights promotion is meant to create a culture of human rights so that every individual in a society shares the values that are reflected in the international and national human rights legal framework and acts in accordance with them.  A successful human rights promotion programme, therefore, is one that moves individuals beyond knowledge into action. 
The importance of human rights promotion is underscored by the fact that it is a core function of a national institution: all national institutions that comply with the Paris Principles must promote human rights.  Human rights promotion is recognised as an important function because laws, redress mechanisms and other protective measures in and of themselves cannot guarantee respect for human rights.   Achieving that objective requires, in addition, that members of a society:
· Know their rights, and the redress mechanisms available to them in the event those rights are abused;
· Understand that others enjoy rights as well, and that everyone shares the responsibility to promote and protect those rights.  
It also requires that officials in positions of authority understand the human rights obligations they must uphold and act on that understanding.
Human rights promotion is also recognised as an important function because of the link between it and human rights protection.   Not all human rights abuse is deliberate.  Sometimes a lack of knowledge can result in actions that breach human rights principles.  Sometimes traditional ways of thinking and behaving result in human rights abuse.  In either case, human rights education and the inculcation of human rights values can promote change in behaviour without the need to use punitive sanctions.  Successful human rights promotion can therefore help prevent human rights violations from occurring in the first place.
Finally, human rights education and promotion is important because international treaties place an obligation on the State to undertake the activity.  The Covenant on Economic, Social and Cultural Rights (article 13), the Convention on the Rights of the Child (article 29), the Convention on the Elimination of All Forms of Discrimination Against Women (article 10) and the Convention on the Elimination of All Forms of Racial Discrimination (article 7) all provide that education in human rights is a State obligation.   The Declarations and Programmes of Actions that resulted from world conferences held in Vienna, Austria, in 1993 and Durban, South Africa, in 2001, support this.  Since national institutions have a responsibility to ensure that international obligations are met on the ground, it follows that they should seek to ensure that the education provisions of these international treaties and international declarations and programmes of action are put into effect.
A national institution may undertake a variety of initiatives to promote human rights and are limited only by resources and imagination in what they may do.  The following types of promotional initiatives, however, are frequently used by institutions:
· Educational initiatives in human rights (these could include work in the formal sector such as revising curricula documents and developing teaching tools, as well as work in the informal sector);

· Professional training on human rights (this would be targeted to specific groups, sometimes towards those that might be considered likely to abuse human rights – police, the army, prison officials – sometimes towards those with specific responsibilities – parliamentarians, lawyers, judges);
· Public awareness initiatives including public sessions at the local level to increase public awareness on human rights (which may be general or target particular sub-groups, or they may do both) and the use of media to promote human rights;
· The development, maintenance and dissemination of human rights material (this may be core material for the general public, or material developed for a select audience);
· The organisation of seminars and/or workshops as a vehicle to examine and promote better understanding of a substantive human rights issue and, on occasion, advocate for change; and
· Developing or using existing community-based initiatives as a vehicle for promoting human rights.
Whether a national institution employs all of the above-mentioned approaches, others that are not mentioned, or places emphasis on any particular approach, will depend on a variety of factors: the state of human rights awareness in the population (where this is relatively high, an institution may decided not to carry out general public sessions on human rights); the existence of priority human rights concerns (where the human rights of women are particularly not being respected, an Institution might develop programming to address this); the maturity of the institution (a newly established institution might focus on informing the public about its existence and the services it can offer, an activity that might be less essential for older, established and well-known institutions); the sophistication of the institution (a newly established institution might bring in outside experts to carry out specialized training for police, for example); the literacy rate of the target population (radio spots might replace print publications to reach a distant and largely illiterate audience); the availability of financial resources (television spots  may be effective, but they are also costly); the possibility of cooperation with other actors (the cost and complexity of carrying out general human rights orientation sessions at the local level can be reduced if the orientation programme is carried out in partnership with local NGOs, for example); and so on. 
National institutions should be aware that, effective January 1 2005, the General Assembly proclaimed the World Programme for Human Rights Education.   This Programme is an extremely useful tool for national institutions, one that may help them strengthen partnerships and programming at all levels.  Information on this and other international initiatives may be obtained from the appropriate webpage of the OHCHR website (http://www.ohchr.org/english/issues/education/training/index.htm) and national institutions are encouraged to visit it regularly.

(NOTE TO EDITOR: THE WEBPAGE ADDRESS WILL DIFFER IN OTHER LANGUAGES)

4. General principles applying to human rights promotion

Promotion and Education Activities should be Program-based and Strategic
National institutions should take a programme approach to implementing promotion activities.   This means that activities undertaken should be planned, tailored to meet defined needs, appropriate for the audience, designed to achieve identified results and evaluated to determine the extent to which those results have been met. 
Taking a programmed approach to promotional initiatives also means that the various activities should be inter-related wherever possible.  Promotional activities should not be a series of one-off initiatives.  An Institution should look at its promotional activity as a whole and seek ways to ensure that the various activities undertaken reinforce each other.  Initiative should, where possible, also be progressive and build one upon the other.  The development of a publication on human rights and HIV/AIDS could, for example, be coupled with a general awareness programme and lead to a national seminar on the issue.  Doing this not only reinforces core messages, but also minimises resource utilisation.  
National institutions should also take a strategic approach to their promotion programme.  The objectives of the programme as well as the ways in which the programme is implemented should reflect the Institution’s strategic objectives.  While some promotional activity may be considered core – developing publications on the operation of the institution, for example – the promotional programme as a whole should respond to identified strategic needs.  This implies that the programme not only be inter-related internally but that it also support and reinforce activities carried out in other programmes.   Again, this not only ensures mutually reinforcing messages but also has the advantage of minimising resource utilisation.
A strategic approach also implies cooperation and collaboration with other partners.  The needs relating to human rights promotion and education are large whereas the resources available to national institutions are generally relatively small.  National institutions should therefore actively seek to cooperate with governmental and non-governmental organisations and state and provincial independent institutions active in human rights promotion and education.    This could include cooperation and collaboration in long-term planning so that the various agencies involved do not duplicate efforts, do not leave important gaps in the program and, to the extent possible, do not present contradictory messages.  Some institutions, for example, have created National Promotion and Education Committees that include representatives of those social forces involved in human rights education and promotion for the specific purpose of encouraging and facilitating cooperation and collaboration.  
A strategic approach also implies that a training-for-trainers (TOT) approach will be considered in the development of promotion and education initiatives.  A TOT methodology, if carried out properly, can lead to a number of spin-off benefits, most notably an increase in the number of promotional or training sessions carried out and therefore in the number of persons reached.  Two factors are crucial to a successful TOT programme.  First, the training must give individuals not only the knowledge on human rights needed to train others, but also the skills required to do this successfully.  Second, since success depends on the individuals trained having the financial capacity or material resources to carry the programme forward, the need to support follow up activities must be considered at the design stage.
Human rights education and training should use learner-centred approaches  
It is accepted that training and educational activities should use a learner-centred approach, one that recognises, first, that each individual involved in the training activity brings something of quality to it that should be exploited and, second, that individuals  learn best by active participation rather than passive listening.  Panel discussions, group discussions, role-playing, case studies, and practical exercises are all training approaches that should be exploited.
The UN Manual on Human Rights Training Methodology (HR/P/PT6) reinforces this by stating that human rights training should be:
· Interactive: since individuals learn best when they are involved in the process, the experience of trainees should be drawn out through interaction and active participation;
· Flexible: the trainer must allow for and encourage participation and not apply time or interruption standards overly rigidly;

· Relevant: the training should relate to the day-to-day experience of the trainee, especially for professional training;
· Varied: varying the training techniques helps keep the trainees motivated and interested.
The Media should be Exploited
While specific media programs to promote and educate in human rights are discussed later, as a general principle promotion and education activity should involve, at the design stage, a consideration of how the media can be implicated.  There are a number of reasons for this.  Certainly the involvement of the media can be useful in spreading the substantive message that is being delivered in the activity.  Media activity also assures that the national institution becomes better known, which is important to ensure that the institution and its services are both visible and accessible.  Finally, media involvement tends to educate journalists themselves on human rights and increase the possibility that they will apply a human rights focus in their day-to-day work.
5. Education and Promotion Programs used by institutions

5.1 Programmes in the Formal Education Sector
It is accepted that human rights education is the key to developing a culture of human rights and nowhere is this more important that in the formal education sector.  This is reflected in international human rights treaties, many of which contain a specific obligation to include human rights education within the formal sector.  For this reason, national institutions often develop programmes related to ensuring that these obligations are met.  The nature of the programmes would depend on many factors, including the specific needs that exist at the country level as well as the infrastructure in place to support educational initiatives.  This section describes how an institution may support human rights education at the primary, secondary and tertiary levels.  
Human Rights Education At the Primary and Secondary Levels
Useful guidance for the work of national institutions in this area has been developed in the context of the World Programme for Human Rights Education,  proclaimed by the General Assembly in 2004.  The first phase (2005-2007) of the World Programme focuses on human rights education in the primary and secondary school systems. The Plan of Action for this first phase (UN document A/59/525/Rev.1) was adopted by all UN Member States in July 2005 and is available from the OHCHR website.  The Plan of Action underlines that human rights education in the school system should promote a rights-based approach to education by ensuring that all the components and processes of education—including curricula, materials, methods and training—are conducive to the learning of human rights, and by ensuring that the human rights of all members of the school community are respected. It also provides valuable information and practical suggestions on how to integrate human rights education into the formal education systems at the primary and secondary levels, and should be used as a tool by national institutions developing and implementing programmes of this nature.  The Plan of Action sets out a concrete step-by-step implementation strategy and highlights five components for action: ensuring that appropriate educational policies are developed; planning for the implementation of those policies; ensuring that the learning environment is conducive to human rights learning; addressing the teaching and learning processes; and dealing with the education and professional development of teachers and other educational personnel.  National institutions should have a role in promoting the implementation of all these courses of action, and may have a direct role in ensuring that some aspects of the components are put into effect.  The following section describes the thrust of the five components and identifies the areas in which institutions can most directly make a unique contribution to their successful implementation.
Policy Development
Normative frameworks – including legislation, regulations, curricula, plans of action, training policies etc.- for the education system in general must reflect and promote human rights principles and must specifically refer to and include human rights education.  Those normative frameworks should be constructed in a participatory manner with input from all key stakeholders.  They should fulfil internationally-agreed standards in education and human rights education, such as those enshrined in the Convention on the Rights of the Child.  They should be coherent with other national and sectoral initiatives in education, human rights and related issues (discrimination, migrants, etc.).   
As a stakeholder in human rights education, a national institution should be consulted when normative frameworks for education/human rights education are being developed. It could even initiate such development by advocating for it with the Ministry of Education. In addition, their expertise in human rights should be tapped to ensure that the framework developed satisfies international standards in this area. For instance, curricula are crucial to the successful implementation of human rights education; they guide the teacher on what material is to be presented to the student.  They must therefore appropriately and adequately reflect human rights principles.  Typically, experts within the Ministry of Education, often in consultation with other stakeholders, carry out curriculum development and review.  A national institution can play a central role in this process, including, where necessary, ensuring that the officials with whom they are working are adequately trained in human rights content.    
Policy Implementation
Policies are only effective if they are successfully implemented.  For this reason care must be taken to plan for, ensure and measure the implementation of rights-based education and human rights education policies.  This should include respecting current trends in educational governance such as devolution, democratic governance and school autonomy.  The Plan of Action referred to above sets out indicators for the successful implementation of educational policies.  At the organisational level this includes the development of a national implementation plan for human rights education, ensuring that a unit in the Ministry of Education is in place and is sufficiently resourced to allow for effective coordination and that there are mechanisms for successful linkages and coherence with other national and sectoral education and human rights initiatives.  The Plan also recommends, at the implementation level, that resources be adequate, that mechanisms for the participation of stakeholders be in place, that the national strategy be published, that a resource centre be established, that appropriate research be supported and encouraged and that rights-based quality assurance systems be established that involve learners and educators directly in monitoring and evaluation related programmes. 
As with policy development, a national institution should be consulted in the development of a national implementation plan, and should play a role in its implementation. 
Learning Environment
Human rights education is not limited to cognitive learning: it includes the social and emotional development of all those involved in the teaching and learning process.  For this reason, human rights teaching and learning must occur in a human rights-based learning environment, one in which the educational objectives, priorities and organisation of the school is consistent with human rights values and principles.  A rights-based school would have policy statements and implementation processes such as a charter of student and teacher rights and responsibilities, code of conducts that prohibit violence, sexual abuse, harassment, corporal punishment, etc, non-discrimination policies for all members of the school community and mechanisms to mark human rights achievements such as awards and festivals.  School management would promote interaction between the school and the wider community, including by conducting awareness-raising sessions with parents and families on the rights of the child, involving parents in human rights initiatives and school decision-making and promoting extracurricular student projects and initiatives in human rights.  Teachers in a rights-based school, inter alia, would have an explicit mandate in human rights education, education and professional development in human rights content and methodologies and mechanisms for sharing innovations and good practices.  Students in a rights-based school would have the opportunity for self-expression and decision-making, consistent with their age and capacity, as well as the opportunity to organise activities and advocate their own interests.  
National institutions can support the promotion of a human rights learning environment in schools by advocating it with the school management and by supporting students and school personnel in the development of model ‘educational charter of rights’ and ‘codes of conduct’. They also can effectively support extracurricular projects and initiatives, such as human rights clubs or competitions/awards, and the education and professional development of teachers on human rights content.  
Teaching and Learning
A variety of factors must be considered in ensuring for quality teaching and learning:  teaching and learning practices and methodologies which are coherent with human rights principles; appropriate teaching and learning material, including textbooks; support for teaching and learning, including networking, exchanges, information-sharing and the use of new technologies; and, evaluation and assessment methodologies for human rights education.   
National institutions can play a particularly useful role in several suggested areas.  For example, through their sub-regional, regional and international contacts with other institutions, they can support the collection and sharing of human rights education material and good practices in human rights education.  Human Rights Documentation Centres within institutions might offer material and services to teachers and other personnel involved in formal education.  They may assist in the review and adaptation of textbooks given the substantive expertise they will have on human rights principles.  This same expertise may be used to support the development and/or review of other human rights education material, such as teaching guides, manuals, comic strips, etc. They may use their websites to offer interactive educational opportunities for teachers and students.
Education and Professional Development
The Teacher plays a vital role in ensuring a human rights-based teaching and learning experience.   To be effective in human rights education, they must have the requisite human rights knowledge.  They must also, however, demonstrate a true commitment to the principles and values they espouse; their teaching methodologies need to reflect human rights principles. The education and professional development of teachers (as well as of other school personnel, such as headmasters and inspectors), which is a responsibility shared by many, including Ministries of Education, Universities, Teacher Training Centres, National Institutions, Unions, etc., must support this.  The Plan of Action referred to above, describes in some detail what is required to this with regard to: developing training curricula on human rights education; developing and using appropriate training methodologies; developing and disseminating appropriate resources and material; effective networking and cooperation; promoting and participating in international education; and, training and evaluating training activities.  
In the medium to long-term it is important that the organisations with responsibility to train and certify teachers develop programmes to ensure that teachers have both the knowledge and personal qualities required to become effective in human rights education.  National institutions can support efforts to ensure that this is done including by ensuring that teacher-training institutions have the mandate and capacity to develop competencies in this area.  At the same time, existing teachers must be trained if they are to be successful in human rights education.   In this regard, the discussion on “professional training” presented later in this Chapter will be pertinent.  
Human Rights Education at the Tertiary Level
Some national institutions also develop programmes targeting the tertiary level.  National institutions, for example, can encourage university administrators and educators to develop specific courses on human rights or to include human rights elements in existing programmes. They can also act as a resource tool for stu​dents engaged in research, as well as for educators inter​ested in elaborating courses or providing information materials to their students.  Some institutions have a programme of providing guest lectures in human rights to university students either generally or with regard to key areas of study, law for example.  Some institutions actively encourage senior university students to prepare their thesis on issues of importance to human rights through, for example, the offering of prizes for exemplary work.  This approach not only benefits the student individually but also encourages further study and advancement in the understanding of human rights generally, including in ways that might benefit the institution.   
Educational Initiatives in The Informal Sector
Education in the informal sector involves training of, for example, union officials, professional associations, etc.   This form of promotional activity has been discussed under “Professional Training” below.
In addition to the above, however, some institutions attempt to broaden educational initiatives to reach persons outside the school system.  In many countries, homelessness is a problem even for children of school-going age.  Non-governmental organisations working with these groups sometimes offer informal educational opportunities.  National institutions can work in cooperation with these groups to ensure that human rights issues are addressed.  Similarly, illiteracy may be such that governmental and/or community efforts are mobilised towards literacy training for adults.  Again, some institutions cooperate in these efforts, sometimes as simply as by developing human rights related material that can be used to teach literacy.
5.2 Professional training

Training Law Enforcement Personnel, Prison Officials and the Armed Forces
Many national institutions develop and implement programmes to provide human rights training to prison guards, law enforcement officials and army personnel.  This is because these officials deal with populations who are particularly vulnerable to human rights abuses.  In addition, these officials have specific, direct and unique obligations to ensure that human rights standards are respected in their day-to-day work including through their specific operating procedures.    The training provided is tailored to the unique needs of each group and so will constitute separate initiatives and differ somewhat in substance.    This section, however, describes the process generically.
Professional training sessions, while they will differ depending on the unique needs of the groups being addressed, will generally include four components:
· An awareness component – what human rights are and why they are important;
· A knowledge component – what specific rights standards apply to the professional being trained;

· A practical component – how do the human rights standards at issue manifest themselves in the work of the professional being trained; and
· A sensitisation component – how can the attitudes and behaviour of the profession being trained contribute to human rights violations?
Professional training is meant to ensure that participants have a complete understanding of the human rights standards that apply to their work and to transform that knowledge into operational skills.  The sessions, therefore, are longer and more detailed than general awareness sessions, and often include the involvement of outside experts.  For these same reasons, the cost of professional training programs tends to be relatively high.
A national institution generally needs the agreement and cooperation of the organisation itself to carry out professional training.   The degree to which such state organisations are willing to participate in the training is a measure of the State’s commitment to human rights.  Where this willingness is lacking, the organisation may be persuaded to act through a binding ruling issued by the institution.  Similarly the organisation’s potential liability may be mitigated if it can demonstrate that it has ensured the provision of appropriate human rights training to its employees where an employee has violated human rights.  Further detail on employer liability is given in the discussion of remedy set out in Chapter VII, Human Rights Investigation.)
Because of the costs and complexity of professional training, and because the employer has a duty in this regard, national institutions tend to take a two-pronged approach.   While national institutions may carry out specific training in the interim, they will also work with the employer to ensure that the general professional training provided all employees, whether at the time of hiring or thereafter, includes a human rights component.   While institutions may take part as trainers in these general training programs, especially at the beginning, most institutions design their efforts so that on-going responsibility for the training rests with the employer.  For this reason, it often uses a TOT approach in professional training. 
Training Other Professionals
National institutions may also provide training to judges, lawyers, parliamentarians, government officials, journalists, members of NGOs, social workers, doctors, community leaders, etc. ( See also Chapter 8 where more detail on the relationship between national institutions and many of these professional groups, notably judges, parliamentarians and NGOs is provided.) Typically, the purpose for training these groups is to ensure that they have the appropriate human rights knowledge and insight to carry out their work effectively.  For example, human rights law is not universally taught in all law schools and therefore judges and lawyers may not have received the training necessary for them to argue human rights cases or apply human rights principles to decisions.   A national institution, therefore, may wish to ensure that this training gap is filled.   Parliamentarians have the major responsibility to pass laws and promote and oversee government policies and practices.  It is important that they understand human rights principles to ensure that the work they do is consistent with, and supports, those principles.  The media play a crucial role in explaining and defining the issues of the day, and can play a watchdog role on Executive, Parliamentary and Judicial action.  It is therefore important that they understand human rights so that a human rights perspective is taken in their approach to their work.
In similar ways, all the professional groups mentioned above, and others, will benefit from targeted human rights training, as will the communities they serve.  A national institution should, to the extent that resources permit and based on an assessment of the priority needs, ensure that a professional training programme is included within its programme activities for human rights promotion.  As with professional training for law enforcement officers, prison officials and the armed forces, a TOT approach may be the most efficient way of proceeding. 
Key Considerations for Professional Training Programmes
Training must match the audience
Professional training courses must be developed to suit the particular audience Emphasis should be on the international and national human rights standards applicable to the day-to-day tasks of the professional group being trained.  It should focus on the human rights issues or problems which are of particular concern to them.
Select suitable trainers
To ensure that the training is oriented to practical and pragmatic considerations, trainers should be experi​enced in the field from which participants have been drawn.   It is also important that trainers be knowledgeable about, and use, adult-centred learning and TOT techniques.  (See the section of this Chapter that deals with adult-centred learning.)
Maximize the effectiveness of training exercises
An institution should seek to maximize the effectiveness of its professional training programmes.  Participants might be selected on the understanding that each will be charged with conducting training, or with distributing pertinent information and/or documents, once back at work. In this way, the impact of each course is multiplied as the information is disseminated throughout the concerned institutions.  Alternatively, the training could focus on those already involved in training others in the profession, so that they develop the knowledge and skills necessary to incorporate human rights effectively into their own teaching programmes.
Written materials on the relevant human rights issues should be made available both dur​ing and after the course so as to facilitate the sharing of material.  Compilations of international human rights standards relevant to the participants' area of work are particularly useful.  Where the need warrants it, a national institution may consider developing its own materials for distribution, especially when the training programme is ongoing.
Conduct evaluations
Training should include pre-course and post-course evaluation exercises. Effective pre-course questionnaires allow trainers to prepare a programme that precisely meets the educational needs of the audi​ence and provide trainers with information about expec​tations.  Post-course evaluations allow trainers to gauge what participants have learned from the course.  They can also assist in the modification and improvement in courses offered by a national institution, something that should be a continuous process.
Since the objective of the training is not only to ensure that professionals understand the appropriate human rights standard but also to influence change, longer-term evaluations should be considered.  For prison guards, for example, an Institution may want to see if it can establish a correlation between training and decreased incidents of alleged or proven violations.

5.3 Programmes to Promote Public Awareness of Human Rights 

A national institution will likely place an emphasis on promoting wide understanding and acceptance of human rights principles.  They may seek to do this in a variety of manners, including through a programme of public awareness sessions and/or the use of the media.
Public Awareness Sessions
Public sessions to promote awareness may be of two general types:
· General sessions during which basic information on human rights is presented and the role of the national institution is explained.
· Targeted sessions, which focus on a given right or set or rights.
In either case, public sessions are typically short and informal and usually involve a representative of the institution meeting with the general public, or a specific sub-group of that public, at the local level.  
An institution employs public sessions to encourage a better understanding and acceptance of human rights principles and to let the public know more about the national institution itself, and the services the institution offers.  Targeted sessions are often used to encourage a better understanding and acceptance of human rights principles in important and/or emerging areas.  In a country where women’s rights are not well understood or accepted, for example, a targeted awareness campaign might focus on that area in the expectation that women would become more knowledgeable about their rights and men more respectful of them.
National institutions tend to use general public awareness sessions on human rights at the start up stage, shortly after an institution has been established, especially if the institution perceives the human rights culture as being weak or underdeveloped.  This is because there is a greater need for such a broad approach when the institution first starts operations.  Targeted sessions may be used when the institution perceives that a type of right is not widely understood or honoured.
While general awareness sessions can be very effective, they are relatively costly and complicated to put into effect since they involve face-to-face meetings throughout the country with as many people as possible.  They are also difficult to evaluate.  Given the scale of the effort, therefore, general public sessions typically involve cooperation and coordination with other actors.  Consideration should be given to using media campaigns as an adjunct, or as an alternative, to these kinds of sessions.
Media Campaigns
In many countries, the communications media, given their capacity to reach a large number of people, are the most important vehicle through which ideas are expressed and opinions formed.  For this reason, provided it is free and independent, the media can be a useful partner in human rights promotion.  These are some of the ways in which the media can as​sist a national institution:
· Informing the public about the existence of the institution, about what is does to promote and protect human rights;
· Educating the community about the human rights to which they are entitled, the duties which they owe to others and the structures which have been developed to implement those rights and duties;
· Disseminating general human rights information, as well as opinions and recommendations of the national institution, including the results of investigations or inquiries; and
· Highlighting national or international situations or issues and expressing the opinion of the institution on the human rights aspects of those situations or issues.
There are a variety of ways in which an institution can use the media to promote human rights.  Many institutions develop and air independent, regular radio programmes using, where possible, free or subsidized airtime.  This is a very easy and cost effective way of reaching a large audience.  Some produce newspaper inserts, often in collaboration with other partners, and seek free or subsidized newspaper space for this.  This may be particularly effective when literacy levels are high and where newsprint enjoys a wide-circulation.  Often such inserts address a common theme or commemorate an international day.  For example, an institution might develop an insert on women’s rights in collaboration with UN agencies in the country, Ministries with a stake in the issue and women’s NGOs to commemorate International Women’s Day.  Some produce guest editorials for print in newspapers, which might be an effective way to present a reasoned position on a current controversial issue as a way to ensure that the human rights dimensions of that issue are being considered.  Phone-in radio and /or television programmes are quite popular in some countries and can be used both as a way of gauging public opinion on topical issues and presenting a human rights analysis of them.  Television is of often a popular media and some institutions are able to produce short advertising clips for use on it.  This is usually quite expensive, however, and may be only realistic where the station airs free or subsidised public service announcements.  It may be easier, and certainly cheaper, to interest television broadcasters to cover specific events.   Many institutions will use media conferences as a way to highlight the work of the institution or attract attention to specific issues.  These might be organised around commemorative days or when the institution is releasing its Annual Report, for example.  Most institutions will also issue routine media releases and/or background documents to inform the media of the work it is doing, including decisions reached in a human rights investigation.
Of these many possibilities – or others not mentioned here - that an institution might use will depend on the realities on the ground and the resources available to it.  For example, radio broadcasts may be the preferred vehicle in countries where literacy is an issue and television is not widely available.  Where the newsprint media is well established, inserts can be an effective and relatively inexpensive way to provide information to the public.  Where resources allow and there is sufficient access to that media by the general public, television can provide certain advantages including, of course, the ability to present visual images.  News conferences can be effective but only if the Institution truly has something news worthy to communicate.  Press releases and media background documents may be picked up, but usually only if they set out the issues simply and in ways that attract media attention.    
What is most vital is for the institution to recognise the potential of the media in promoting human rights and to develop a media strategy conducive to presenting issues using the best array of media options that exists.  The strategy should require an analysis of potential media coverage for any event or programme the institution engages in.  The strategy should also ensure ready access of the media to the institution’s spokespersons.   Virtually all media operates in narrow time perspectives and delays at getting comments can mean that opportunities are lost.   The strategy should also be realistic about potential media pick-up on substantive issues.  Even if a substantive report presents cogent and important information, it may be unrealistic to expect the media to develop its own analysis.  The purpose of press releases and background documents is to facilitate and improve coverage by simplify this task for the media.  In addition, members and staff of a national institution who deal with the media should receive proper media training, including in conducting interviews.  Appropriate staff should also be trained in the preparation of press releases and the organisation of press conferences.  Given the important role the media can play, many national institutions employ pub​lic relations experts or media officers to ensure that all avenues of the media are fully exploited in the effort to promote human rights.  
5.4 Programmes to Develop, Maintain and Disseminate Human Rights Material

As with other programmes involving human rights promotion, it is impossible to identify and categorize all possible approaches an institution might use to develop and distribute human rights publications.  This section will look at the following possibilities, all of which are widely used by Institutions:

· Developing and distributing core publications;

· Developing and distributing an Annual Report;

· Developing and distributing specialised human rights publications; and

· Developing and maintaining a mechanism to become a depository of human rights information and making that information available to the public 
Core Human Rights Material
National institutions typically develop a variety of human rights material, including:
· Brochures or other easily accessible material describing the role and responsibilities of the institution and how it may be contacted.
· Simple booklets explaining key human rights principles and/or the nature of rights that the institution is charged with promoting and protecting.
The production and distribution of effective core human rights documents and material allow individuals in the society to develop a general understanding of human rights, as well as to learn about the work of the institution.
Basic information material should provide the most important information required by the general population and do so in a way that is easily accessible to that public.  Material developed for wide distribution should be set out simply, in an easily readable style.  If more than one language is spoken in the country of operation, the brochures should be made available in the appropriate different languages.  This helps to ensure the principle of accessibility.  Such brochures will likely be made available widely through community organisations, for example, or from local municipal offices.  They would also be routinely distributed at local awareness-raising or training events sponsored or conducted by the Institution. Given the wide distribution, basic publications tend to be produced relatively cheaply.
The Annual Report
An Annual Report is meant to inform appropriate audiences of the work of the institution, including its use of resources thereby assisting in ensuring its accountability.  Institutions usually use an Annual Report to present a summary account of what the institution has done during the year in question and describe the resources used for those purposes.  For example, the Report might set out the number of complaints received, the number investigated, the types and numbers of information and training sessions given, the number of research studies undertaken, etc., as well as the resources devoted to these efforts.  Many institutions go beyond this and use the Report as an education and advocacy tool.  This can be done, for example, by including in the Report substantive comments on the human rights situation in the country, the reactions or lack thereof of recommendations made by the Institution to Government, including those that result from investigating complaints, and the results of any special studies or reviews undertaken.  
The Annual Report is usually targeted to a number of audiences: Parliament, or another appropriate authority to which the institution is accountable; representatives of key partner groups; the media; and the general public.   This presents a challenge: the Report must be both sophisticated enough to showcase the work of the institution for Parliament and others active in the human rights area and still be accessible for the media and the general public.  To respond to this challenge, institutions often use the media – press releases, press conferences, newspaper inserts, radio broadcasts - to present the important content of the Report more widely and in a more easily accessible manner.   They may encourage Parliament, or where they exist a Parliamentary Committee, to review the Report so as to generate increased media and public interest.  Some institutions publish parts of the Report, e.g. analyses of the state of human rights in the country, in less expensive formats and distribute these sections more widely.  Those institutions with the resources and technical capacity would also likely ensure that the Annual Reports can be read and/or downloaded from a web site.
To help alleviate the cost of publishing Annual Reports and to encourage the role that Parliament should play in ensuring that important human rights information is widely disseminated, the Office of the High Commission has recommended that the cost of publishing and distributing an institution’s Annual Report be borne by Parliament.
Specialised Human Rights Material 
In addition to its core publications and an Annual Report, institutions may develop more specialised publications.  They might produce, for example, regular newsletters or magazines for a general audience.  Or they might produce substantive publications on key human rights areas or publish substantive research studies targeted at a more professional audience. Given the costs involved, where this is done, Institutions must develop an information strategy to ensure that the publications produced are meeting a need and responding appropriately to that need 
An institution would consider developing substantive specialised publications when it is seen as important to facilitate the development of generalised and specialised expertise in human rights, where it wants to foster public discussion and debate on important issues, and/or when it wishes to help ensure that Government is held accountable for action. Specialised publications may also be developed when the institution believes that, by incorporating local realities, it can present an issue in a way that may makes it more accessible and meaningful to the local population.
Acting as a Depository for Human Rights Information
As a national focal point for human rights, a national institution has a responsibility to be a depository for human rights documents, both national and international.  In addition to stocking material it produces, an Institution should collect and make available a wide variety of human rights material produced regularly by the UN and other international, regional and national organisations.  Many of these are produced in multiple languages and have been popularised to make them more accessible to the general population of any given country.  
While it is not possible to list all the information that an institution should have at its disposal, the following core information should be available to it:
· International human rights instruments and standards (including information on ratifications and reserva​tions by the State in question);
· Reports of the State to treaty bodies and concluding observations made by treaty bodies on those reports;
· Informational and training materials developed in specific human rights areas internationally, regionally and nationally;

· Domestic legislation relating to human rights and rele​vant administrative and judicial decisions which have interpreted or applied that legislation;

· Information on domestic mechanisms for protection of human rights (including other national institutions, parliamentary commissions, ministerial committees and non-governmental organizations);

· Information on the structure and functioning of imple​mentation mechanisms which exist at the international level; and

· Studies and reports on human rights carried out by the institution as well as by government ministries, NGOs and international organisations.
Much of this information can be obtained from intergovernmental organizations such as the United Nations, government departments and non-governmental organizations. National institutions can ask to be included in the mailing list of many organizations active in the field of human rights. They can also ask to become a depository for human rights documentation coming from the United Nations and from regional human rights bodies.
A number of institutions have created a Documentation Centre as a vehicle through which to ensure that human rights material is both maintained and made available.  Such Centres will of course be useful reference sources for members and staff of the Institution.  In addition, however, a Documentary Centre may be used by students, scholars and human rights workers from outside the Institution and therefore play an important role in increasing knowledge in human rights and ensuring that the institution is accessible to the public.  Moreover, where other Documentation Centres are in place, for example in UNDP offices, Universities, Human Rights NGOs, areas of specialisation can be agreed upon, as can protocols for the sharing of information.  The setting up and running of a Documentation Centre, does require the skills of a professional documentation expert, the creation and maintenance of an appropriate clas​sification system and facilities for reading, writing and copying, all of which requires sufficient resources.  
5.5 Programmes to Promote Human Rights through Seminars/Workshops

For the purpose of this manual, the definitions of “workshop” and “seminar” as set out in the UN publication ‘Human Rights Training’ (Professional Series No. 6, available on the OHCHR website) will be used. 
A seminar therefore will be considered a gathering of individuals with an interest in a human rights issue for the primarily purpose of sharing information, ideas nad knowledge as opposed to developing a position, recommendation or plan of action.  There are a number of variations possible as to the precise format and even purpose of a workshop.  A seminar on “Human Rights and “HIV/AIDS”, for example might bring together activists to share information on promoting and protection the rights of those with HIV/AIDS and/or to better define current difficulties and needs.   The purpose here is entirely information exchange.  Another type of seminar may bring together activists and medical practitioners, for example, for the purpose of discussing the human rights dimension of the problem so that medical practitioners are better equipped to deal with those issues.  Here one purpose is information exchange, but in addition the exercise would seek to raise awareness of human rights with medical practitioners in a less formal and threatening environment than a formal training initiative.  Finally, a seminar might bring together activists, relevant government officials and representatives of the medical community in a public session to discuss the issue from a variety of perspectives.  Here, in addition to information exchange, the purpose may be to raise awareness of the issue among the general public.
A workshop will be considered a gathering of experts on a human rights issue for the purpose of developing a specific product – a recommendation, a plan of action, a declaration, etc. - related to the matter being addressed.  To continue the example used above, a workshop on “Human Rights and HIV/AIDS” involving activists and government officials may be geared towards the development of a protocol for ensuring that the human rights of those with HIV/AIDS are protected in employment.  Workshops, therefore, tend to be more formal and result-driven than seminars and may require the services of a strong facilitator to ensure that results are achieved.  Workshops also are usually undertaken when there is sufficient common understanding and acceptance of the human rights issues involved by those who participate to ensure that a positive result can be achieved.
Organising a seminar or a workshop will require the same careful planning that characterises the organisation of training sessions: the precise purpose of the activity must be defined; the programme developed must support the achievement of the objectives being sought; participants must be carefully selected; background material may be required to support the discussion; the event must be evaluated to determine the degree to which it achieved the objectives for which it was designed. 
As with other promotion activities, consideration should be given to developing a media strategy for seminars and workshops so as to ensure that the issues discussed and conclusions reached are widely disseminated.   This may be especially important as regards workshops, where an advocacy and follow-up strategy may be necessary to ensure that any recommendation or advice is acted on.  

5.6 Programmes Using Community-based initiatives

Community-based activities are promotional activities that directly involve the local community or sub-sector thereof.  They tend to be ways to assist the community to develop a better general awareness of human rights principles, rather than specific knowledge.   
Examples of community-based initiatives include:
· Song, dance, theatre or drawing competitions involving a human rights theme.  They are a particularly attractive way to promote awareness among younger individuals when more formal education or training initiatives might not be appropriate;

· Exhibitions and special events to mark anniversaries such as Human Rights Day (10 December), International Women’s Day (March 8), International AIDS Day (1 December), etc.; and
· Human rights awards for individuals or groups within the community who have made a significant contribution to the realiza​tion of human rights and fundamental freedoms.
An institution may also seek a visible presence in the community when that community is celebrating an event or period that is unrelated to human rights, such as during fairs, exposition, community anniversaries, etc.  The purpose here is to increase the visibility of the institution and of human rights generally by exposing both to as large a population as possible.
6. Conclusion

Promoting and educating in human rights is a key responsibility of a national institution, and one that can be discharged in a variety of ways.   The particular activities that a given institution will undertake will depend on a variety of factors.  Nonetheless, virtually all institutions will: develop and distribute informational material on human rights, including an annual report; engage in public awareness sessions; provide specialised training to key constituents; use the media to promote understanding and awareness of human rights and the work of the institution; and take efforts to ensure that human rights is taught in schools.  An institution must develop the knowledge, the skills and abilities, the tools and the technical approaches that will allow for them to be successful in its efforts.  Its ability to create a strong culture of human rights and to ensure that international human rights norms are accepted and implemented on the ground requires this.

Chapter V:
Providing Advice to Government

1. Introduction

The Paris Principles indicate that a national institution has the responsibility to advise Government on human rights matters.   There are no clearly demarcated areas for which advice may be offered: an institution’s activity with regard to advice-giving will be influenced by its own structure and mandate, its capacity and the circumstances that exist in the country itself.   Unlike the other particular functions of national institutions discussed in this publication, advice-giving is rarely a defined program activity in itself and so it is not possible to discuss the mechanics of advice-giving as a program activity.   In fact, advice-giving often comes as a consequence of other programme functions: an investigation may lead an institution to recommend a particular action; a research study may result in a proposal for change, etc.   It is possible, however, to discuss the role of national institutions generally in this area, as well as the principal considerations that may apply with regard to giving advice in defined circumstances – on existing legislation, on proposed legislation and on the obligations relating to international treaties.  With regard to these, this publication attempts to define in a general sense the approach an institution might take with regard to carrying out the function.   Through this, the reader will be better able to both understand the nature of the function and how it might be carried out.

2. Learning objectives

After completing this Chapter the reader will be able to:

· Describe the importance of, and general approach used in, the review of existing or proposed legislation, policy and practice;
· Define the general circumstances in which an institution might provide advice with regard to international treaties; and
· Define the possible role an institution might play with regard to the preparation of reports required by certain Treaty Bodies

3. General Principles that Apply

The Paris Principles
The Paris Principles provide that national institutions should have the authority to “submit to the Government, Parliament or competent body, on an advisory basis either at the request of the authorities concerned or through the exercise of its power to hear a matter without referral, opinions, recommendations, proposals and reports and any matters concerning the promotion and protection of human rights …”
The Paris Principles point out that an institution’s advisory role may be triggered by a Government request or initiated by the institution.  The Constitutional provision and/or law that defines an institution’s powers should, to ensure independence of action, specifically allow the institution to make recommendations on its own volition.
The Principles also indicate that recommendations may be made to the Government, to Parliament or to another competent body.   While the founding legislation may specify to which authority the institution must report, with regard to its advice-giving functions the preference is that the institution be mandated to make the advice known to the authority it deems fit.  In the case of a particular policy and practice resulting from the application of a decision taken in one Ministry, the Commission may consider it most appropriate to address the recommendation to that Ministry.  Where a law, policy or practice reflects a governmental initiative, the Commission may find it appropriate to provide recommendations relating to these directly to the Government.   Such a decision would be functional and not damage the principle that the institution report directly to Parliament.   In addition, most institutions are required to file annual reports and these should be tabled and considered in Parliament.   Since the institution should have the authority to place in those Annual Reports any information it considers important, including recommendation for legislative or other initiatives, Parliament will be apprised of significant advice the institution cares to offer.  
The responsibilities of those receiving the advice
The authority to provide advice imposes an obligation on the entity receiving the advice to consider it.  It is preferable that this process be transparent, visible and consultative.  The founding legislation may, for example, require the government to table recommendations in Parliament for debate along with their proposed response.  Individual departments or ministries may be obligated to respond to the recommendations in writing setting out what they are doing in response to the recommendations and providing reasons when a particular recommendation is not being followed.  Governments should be aware that ignoring an institution’s recommendations may lead the general public, and where appropriate, International Treaty Bodies, to question its willingness to promote human rights at the domestic level.  Such advice should be seen as facilitating the government’s work in meeting its human rights obligations.
Advice is not an end in itself
An institution’s obligation to provide advice does not necessarily end with the provision of a recommendation.  It should monitor and, where necessary, report on the follow-up made with regard to those recommendations, including in its annual report.
It is also important for the institution to effectively lobby for the change it is recommending.  It should carefully consider how best to promote change at all stages in developing its advice.  This means, among other things, that the institution has to be sure that its recommendations are both sound and capable of implementation.  It must develop effective communication, negotiation and lobbying skills so as to ensure that information is acted upon.  It should consider developing a media or other strategy to build support for the initiative.   It should mobilise support from others to build consensus and pressure for action.  It should carefully time activities, where possible, so as, for example, to ensure that the release of a report coincides as closely as possible with any appearance before a parliamentary committee or other body.
General approach used by Institutions
While the Paris Principles clearly state that national institutions should have responsibility to provide advice to the State and State organs, the approach taken by institutions varies widely, in large part depending on the model of the institution itself.  Consultative Commissions, as their name suggests, tend to focus on providing advice to governments.  In some cases, it is the core of the institution’s operations.  Other types of institutions are more likely to offer advice to governments or other competent authorities as a consequence of work the institution has carried on in the course of its normal day-to-day operations, usually in the receipt of complaints, investigation or monitoring.  
Institutions that see the advice-giving function as its core mandate will approach the task differently than those who primarily offer advice as a result of other programme work.  The first might be more likely to have a broader focus; apply an academic approach, although many employ case studies or surveys to obtain real-life examples; and lead or play a commanding role in comprehensive reviews.  The second will tend to offer advice relating to specific findings; rely more on the practical observations they make as a consequence of the work they do to form their conclusions; assist or comment on comprehensive reviews rather than lead them.  In short, some institutions see advice-giving as a program function in its own right and might structure themselves with this is mind.  Most, however, do not define ‘advice-giving’ as a separate program function.  While an individual unit, for example a Legal Unit or Research and Policy Unit, might have some responsibilities to review proposed legislation, for example, this would be one task among others.  
These very different approaches make it difficult to describe how an institution might carry out its advice-giving function in the same way one can describe monitoring and investigation, for example.  In fact, institutions with advice-giving as a core program responsibility might use many of the approaches described in the monitoring and, to a lesser degree, investigation sections of this publication to gather data on an issue.   The description of monitoring the general human rights situation in a country given in Chapter VI, Monitoring Human Rights, would be particularly relevant.  They may also use a variety of research approaches, from literary research to field research, to gather data.  The approach that an institution will use will vary depending on the issue at hand.   With this caveat, the principles that are discussed in this section are meant to apply to institutions generally.   To do so we focus on advice-giving activity that is generally included somehow within the operations of an institution and that is not directly related to other program activities:
· Providing advice following the systematic or targeted examination of existing law, policy and practice;
· Providing advice following the systematic or targeted review of proposed law, policy and practice; and
· Providing advice and assistance relating to international treaties

4. Review of existing legislation, policy or practice
Systematic review of legislation, policy or practice
There are certain circumstances when an institution might be requested to systematically review existing legislation, policy and practice - at the point in time a country is considering ratifying an international or regional instrument, for example.  If a state has never carried out such a review, it might also request an institution to do so.   (An institution might also do so as part of its overall efforts to monitoring the human rights situation in the country, but this is discussed separately in the Chapter dealing with Monitoring Human Rights.)
It must be remembered that the obligation to ensure consistency, statutory or otherwise, with international human rights norms falls to the State.  The Parliament, the judiciary and the executive should facilitate the implementation of these obligations.    The appropriate role of an institution is not to replace those bodies but to be an additional check on the system ensuring that international obligations are supported and implemented at the national level.  Institutions should limit their participation in this process as a facilitator and supporter and not the direct implementor. Rather than be responsible for the review itself, an institution might sit as part of a broader Review Committee.   Alternatively, it might provide advice and recommendations to the State or an established Review Committee on important legislative issues as an independent, external watchdog.   
Targeted review of legislation, policy or practice
Institutions may also be requested or decide themselves to review specific legislation, policy and practice to determine the Government’s compliance with international and national norms.  A State might be reviewing, for example, its approach to the rights of the child and request the institution to provide an independent assessment of how well it is doing.   Alternatively, an institution might, through its own findings in monitoring or investigation, or through its own strategic analysis, identify an issue that should be examined.  For example, an institution might decide to review what the State is doing to protect individuals from HIV/AIDS and to assist those that have the syndrome from a human rights perspective.
Like more expansive reviews, targeted reviews will place a resource strain on the institution, but with planning and through cooperation with other sectors these strains can be made manageable.
Approach to take in reviewing existing legislation, policy and practice
As already mentioned, there is no one way to describe how an institution would go about reviewing existing legislation, policy or practice.  That would depend on a variety of issues, including how comprehensive the review was meant to be.  Nonetheless, the process would likely involve some or all of the following activities:
· Identifying all laws, policies and practices that are to be reviewed and where responsibilities rests with regard to them
· Identifying all existing national and international standards that apply to the rights at issue
· Identifying any gaps in the protection offered
· Assessing the degree to which the laws, policy and practices are ensuring the rights at issue are being enjoyed
· Identifying the ways in which the law, policy or practice might be improved and who has the responsibility for this
· Identifying expectations of the proposed changes and indicators of success (to assist in subsequent reviews)
· Preparing a report with recommendations
· Issuing the report
· Lobbying to ensure that the report is reviewed and recommendations adopted
· Reporting publicly on the degree to which recommendations have been adopted
Similarly, it is not possible to define the mechanisms that might be used to support the activity.  This could include research studies, public enquiries, national seminars or workshops, applied research, comparative studies, etc.  Again, the choice of mechanisms to use will depend on a variety of factors.  In principle, an institution should use the mechanisms that will give it the information that is needed to make strong and cogent recommendations. 
It is important when conducting reviews of the existing situation not to focus purely on legislation:  advice regarding the policy of a government in a certain area or the mechanisms or processes through which human rights legislation or policy is implemented may have a more profound and direct impact on the enjoyment of human rights than comments on the legislation itself.  National institutions should, therefore, closely examine these mechanisms and processes as well as legislation.
When considering whether an existing law, policy and/or practice conforms with international human rights norms it is necessary to distinguish between the requirements of human rights law and what might be considered good social policy.  Institutions have a responsibility with regard to the former; with regard to the second, while an institution might have and express an opinion on the desirability or impact of doing one thing or another, or of doing something in one way or another, to the extent that human rights are not compromised, institutions should not try to substitute themselves for the legislature or the executive.  
There is no unanimity as to whether institutions should provide detailed drafting advice when they make recommendations relating to legislation.  Some institutions do so since the precise wording of legislation is obviously extremely pertinent to the protection it offers.  Not all institutions, however, have specific expertise in legal drafting.  Moreover, some institutions take the view that their role does not extend to that level of specificity and are content to offer general advice without recommending exact formulations.  The choice in approach is obviously that of the institution.  Unless an institution has specific competencies with regard to legislative drafting, however, it would seem prudent to limit comments to the general thrust of the legislation rather than the drafting details
While there is a general need to cooperate with representatives of civil society in conducting the work of an institution, this need is arguably greater when dealing with the review of existing law, policy and practice.  In the first instance, since the breadth of the examination is so large, cooperation with others will tend to ease the load.  In any event, the views of experts in the area and NGOs may be useful in signalling problems and/or opportunities that might escape the eye of someone who is not personally affected by a given law, policy or practice.

5. Review of proposed legislation, policy or practice

Institution’s responsibility
Some institutions have the authority and legal duty to review and comment on all human rights-related legislation and/or policy.   Other institutions may routinely be asked to do so as part of the legislative drafting and policy development process.  Even where neither the enabling legislation nor administrative practice requires it, however, an institution may use it general authority to advise government to intervene in the discussion on proposed legislative and/or policy initiatives.  National institutions establish programmes to systematically review proposed legislation for a number of reasons, most notably because it is easier to change a draft law than to repeal or amend an existing one.  Similarly, amending proposed policy and procedures is generally easier than changing them once government has decided on a course of action.  Getting legislation, policy and practice right in the first instance prevents potential problems later, as well as the complication and costs of human rights investigation or court intervention after the fact.   Finally, intervention at the drafting stage usually ensures that there is a public and open discussion on the aims and expected impacts of the legislation, and institutions can ensure that human rights principles and the needs of disadvantaged and marginalized individuals form part of this public discourse.  Government should be made aware of the advantages of cooperating in such consultations and on carefully considering and acting on an institution’s recommendations. 
Review process
A national institution which reviews proposed legislation and/or policy will generally undertake the following steps:

· Identify legislative drafts or policy initiatives with human rights content or with human rights implications. These may include, inter alia, proposed laws or policies relating to crime and the administration of justice, the family, immigration, elec​tions, nationality, or social welfare

· Ascertain the degree to which the draft law or proposed policy complies with the State's in​ternational and domestic human rights obligations
· Assess the potential human rights implications of the draft law or proposed policy
· Submit a report based on the latter two steps to the executive, to a parliamentary drafting group or to any other relevant body.
The sooner the institution involves itself into the process, the easier it is to influence positive outcomes.  This is because officials will not have invested so much of their time and effort towards a certain end, time and energy that they might be unwilling to see go wasted.  Often, proposals for legislative action starts in the line Ministry and by the time it reaches the Ministry of Justice, which might have the responsibility to prepare the legal draft, all the hard thinking as to the content of the legislation is completed.  Entering into discussions at this point may be too late as positions may have become fixed.
To ensure that it can comment on proposals and do so early in their development, an institution should develop and maintain regular and substantive contact, at the staff level, with those who are responsible for preparing initial drafts of legislation, regulation, policy and procedures, as well as more influential officials.   Establishing these working relationships helps ensure that the institution is aware of planned initiatives early in their life cycle and is positioned to influence change as necessary.
Notwithstanding the fact that an institution should seek to influence change at the earliest possible stage, an institution must be aware and take advantage of the opportunities that present themselves. A Parliamentary Committee may examine draft legislation.  Institutions should seek to put their views of proposed legislation on the record at this stage and, where necessary, use publicity and lobbying to influence positive change.

	Advising governments on the degree to which legislative proposals meet national and international human rights standards is an important function for Institutions.  There are difficulties involved in this, however, especially if the Institution does not have significant resources to expend on the effort.

CASE STUDY
: Using stakeholder consultations to assist in assessing legislative provisions
The Parliament of Uganda had undertaken wide consultations before drafting a proposed Domestic Relations Bill that was meant, among other things, to help protect family members against domestic violence.  The Uganda Human Rights Commission, however, wanted to ensure that the draft law was subjected directly to a human rights analysis.  To assist them in this assessment, they convened a stakeholders meeting where the draft law was reviewed carefully against national and international human rights standards.  Stakeholders made a series of very specific recommendations on the draft, on how the contents could be improved and on how gaps might be filled.  The assistance of stakeholders in this work obviously lessened the workload on the Commission; it also contributed to the development of a highly credible set of recommendations that was supported by a cross section of civil society in Uganda.  As one measure to ensure that the recommendations were distributed widely, the Commission presented them in their Annual Report



6. Advice on implementation of international treaties

Introduction
A national institution may provide advice to the State on the implementation of international standards in a number of circumstances.  It may offer advice as to whether the State should ratify a given human rights treaty, including advice as to proposed reservations and acceding to an Optional Protocol to a treaty; it may provide advice and suggestions on reports that the State is required to prepare as a consequence of ratifying certain treaties, as well as the recommendations made by Treaty Bodies considering those reports.  
Advice on ratifying and implementing international and regional treaties
A national institution that has the authority to advise government on acceptance of international conventions could offer an opinion as to the precise nature of the obligations the State would assume upon ratification of a particular instrument and recommend on the advisability of ratification.  This might involve consideration of whether domestic law is already in conformity with standards contained in those instru​ments or whether additional legislative initiatives would be required.  In a federal system, advice could be given on the implications of acceptance for relations between the central Government and the constituent states. 
When a State ratifies an international human rights treaty it is required to ensure that its provisions are reflected in national law.  In some countries, national constitutions state that particular international instruments have the force of law.  The legal systems of certain countries provide that the standards set out in international treaties ratified by the State are automatically incorporated into domestic law.  In other systems, international human rights instruments must be formally incorporated into domestic law before taking effect.  A national institution providing advice and as​sistance to government on the implementation of international standards will be guided by the particular legal tra​ditions that exist in the country in question.
While the establishment of a legal basis for hu​man rights is essential, practice has shown that full promotion and protection of human rights cannot be achieved solely through legislation. The incorpora​tion of international standards into domestic law is only the first step towards full implementation of those standards.  A national institution may be able to advise the Government as to other measures which could or should be taken to fulfil the State's international obligations.  Such measures may involve: modifications in fiscal or monetary policy; alterations to priorities and practices regarding the provision of social services; the establishment of reporting machinery within and between ministries; and the implementation of affirmative action programmes and public education activities. A national institution can familiarize itself with these less direct and often overlooked implementa​tion mechanisms and, through its advisory function, ensure that the Government is aware of the scope and extent of the State's existing or potential international obligations.

	When a State considers whether or not to ratify a treaty or accept an Optional Protocol, there will usually be a national discussion on the issue.  National Institutions can play an important advice-giving role in this regard, in particular in stressing how the implementation of the treaty or protocol would improve the national situation. There are many points at which an Institution might make a contribution.

CASE STUDY: Presenting views to Parliamentary Committees

In Australia the Joint Standing Committee on Treaties was whether Australia should sign and ratify the Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.  The Optional Protocol aims to establish a system of regular visits by national and international bodies to places where people are deprived of their liberty, in order to better protect those people against torture and other cruel, inhuman or degrading treatment or punishment.

The Commission made both written and oral submissions to the Committee.  It argued for ratification and suggested, inter alia:

· That the monitoring mechanisms provided for in the Optional Protocol would complement and reinforce the domestic and international mechanisms currently available to people in detention within Australia;

· That the regular review of conditions and treatment of detainees  would ensure that broader systemic issues relating to their detention could be drawn to the attention of the Australian government at an early stag which in turn might lead to a decrease in complaints being filed  to the Commission or the United Nations Committee Against Torture by detainees.




A national institution might also offer advice if the government is considering filing a reservation as to how any provision of the treaty is to be interpreted or implemented.  (A reservation is a statement by the government that certain aspects of the treaty will not be, or will only partially be, applied.)   As a general principle, institutions would likely not support reservations and so will attempt to identify acceptable legislative or other mechanisms that might be required to remove the need to file a reservation.  The institution would also assist the government understand the national and international consequence of a reservation.  Where a State determines to file a reservation despite these efforts, the institution should seek to limit the scope of the reservation as much as possible and call for regular reviews of the reservation.

A national institution will also likely encourage governments to accept the Optional Protocols to certain treaties and advise governments on the impacts of doing so.  

The institution should provide regular public updates on the degree to which the State has ratified international and regional human rights treaties, the nature and scope of any reservation made and whether Optional Protocols have been entered into.  There should be continuous pressure and encouragement for the State to accept and apply the widest possible protection for human rights available.  
Advice on Treaty Body reports
National institutions may also play a role with regard to the preparation of reports that are required by treaties.  Such reports are reviewed by treaty bodies created by virtue of the treaty for the purpose of overseeing the implementation of the treaty.  At present the following international treaties and treaty bodies require regular reports:
· International Covenant on Civil and Political Rights (Human Rights Committee);
· International Covenant on Economic, Social and Cul​tural Rights (Committee on Economic, Social and Cultural Rights);
· International Convention on the Elimination of All Forms of Racial Discrimination (Committee on the Elimination of Racial Discrimination);
· Convention on the Elimination of All Forms of Dis​crimination against Women (Committee on the Elimi​nation of Discrimination against Women);
· Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (Committee against Torture);
· Convention on the Rights of the Child (Committee on the Rights of the Child):
· International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Fami​lies (not yet in force; committee not yet established).
In addition to these international treaties, several regional treaties also require regular reports that are reviewed by similar Expert Bodies.  Further details on these may be obtained from the web sites that attach to regional mechanisms, which may be found at the end of this manual.
In the most general sense, the reports submitted by States to the Expert Treaty Bodies are meant to describe how well the State has done in implementing the treaty in question.  (See the UN Manual on Human Rights Reporting for a more complete description of the reports required under these above-mentioned treaties, as well as their contents, and the form and responsibilities of the Treaty Bodies.)  The reports will, among other things, describe the mechanisms the State has put into place to promote the implementation of treaty rights and to redress problems that occur.  As we have seen, national human rights institutions are one such mechanism and therefore reports will describe the institution, its roles and responsibilities and its major accomplishments for the period in question.   At a minimum, therefore, a national institution will usually be involved in either drafting or reviewing and commenting on the report insofar as it refers to the institution itself.
Increasingly, State parties' reports to the vari​ous committees are going beyond merely reporting on the institution and its work and including information on the activi​ties of national institutions as these relate to the specific area covered by the report.   For example, a report under the Convention Against Torture might include the results of any prison monitoring exercise or investigation undertaken by a national institution as these relate to the issue of incidence of torture and their resolution.  A report to the Committee on the Rights of the Child may include results of an institution’s examination of the degree to which the girl-child’s right to education is being respected.  National institutions will want to ensure that its work is being properly presented.  They will therefore, at a minimum, review State reports to ensure that representations made concerning the institutions work or findings are accurately portrayed.
Some institutions may go beyond this and contribute to State reports.  What contribution a national institution will make to the reporting process will vary according to a number of fac​tors, including the functions of an institution and the willingness of the Government to seek its assistance.  In many cases, a national institution will be able to offer information, data or statistics directly to the government department charged with preparing the report.  Some institutions may review draft reports in order to ensure their accuracy and completeness.  Others may be used as a coordinating point through which information from various ministries, departments and organizations is channelled.   In this latter case, a national institution itself may be entrusted with the responsibility of compiling a draft report, which would then be submitted to the rele​vant authorities for review.  A national institution should take care if it is asked to perform this latter function since the obligation of reporting is a State responsibility and the report that is presented to the Expert Committee is a State report.    
Treaty Bodies have long sought to include, when examining country reports submitted by any country, the views expressed by others active in the human rights areas.  Typically this has been accomplished through the review of existing materials that national and international NGOs may have developed with reference to the human rights condition in that country, or by receiving direct submissions form those sources at the time a country report is being considered.  More and more, however, Treaty Bodies are looking to national institutions as an additional independent source of information to use in their assessment and analysis.  Annual and Special Reports prepared by institutions, research studies, the results of public enquiries all can be reviewed by Treaty Bodies; as these sources of information are increasingly available publicly, this is being done as a mater of course.  In addition, however, an institution could submit a report directly to the Treaty Body in question.  It might choose to do so, for example, if the country report contains, in the view of the institution, an inaccurate or misleading statement about the current situation and other efforts to have the report changed have failed.
Treaty Bodies will make comments on a State’s performance based on their review and assessment of the national situation and will propose actions for State to take.  These comments and suggestions are meant to assist the State in meeting its international or regional obligations.  An institution should carefully review these comments and recommendations and may wish to provide advice to the government on what can be done to respond positively to them.  An institution may also consider the comments when it is designing and implementing its programme activities.  For example, a comment by a Treaty Body noting a certain deficiency and proposing corrective action may result in the institution determining to monitor that particular issue within its overall monitoring programme.
CHAPTER VI:

Monitoring Human Rights

1. Introduction
Virtually all national institutions monitor human rights.  Many systematically assess the human rights situation in the country either generally or with regard to particularly important issues.  Some have programs to monitor the situation of vulnerable groups, in particular detainees.  Some undertake monitoring with regard to situations or events.  It is important, therefore, for institutions to have a good understanding of the methodologies that apply to monitoring.  This Chapter describes the general principles that apply to monitoring, including basic information on survey methodology.   It then describes in a more detailed manner the main monitoring activities that national institutions engage in: monitoring the general human rights situation; monitoring detainees; and monitoring a specific situation or event.  In doing this, the Chapter seeks to provide readers with the general knowledge necessary to undertake monitoring activities.

2. Learning objectives

After reviewing this Chapter the reader will be able to:
· Define monitoring;

· Describe the general principles that should guide an institution in its monitoring activities;

· Describe how to set up and operate a programme to monitor the human rights situation in a country using a ‘progressive realisation’ approach to monitoring;

· Describe how to set up and operate a program to monitor the rights of detainees; and

· Describe circumstances in which an institution might employ “event monitoring”.

3. What is monitoring?

Monitoring refers to the activity of observing, collecting, cataloguing and analysing data and reporting on a situation or event.   Depending on the circumstances, monitoring can have as its objective the documentation of human rights abuses for purposes of recommending corrective action, but its objective may also be preventative and educational, or it may serve the purpose of advocacy.   An institution should attempt to verify that its presentation of events or a situation is factually correct.  Nonetheless, a monitoring report is essentially an account of what has been observed either directly by the institution or as reported by others.  The standards that guide the institution in preparing a monitoring report therefore are usually less rigorous than those that guide it in complaint investigation and in the preparation of an investigation report.
National institutions engage in a broad range of monitoring activities.  The most typical are:
· Monitoring the general human rights situation of the country
· Monitoring places of detention

· Monitoring specific events
Some institutions may also monitor elections but since this is less usual and also highly specialised it is not discussed in this publication.  Information on conducting election monitoring, however, can be obtained from the UN Training Manual on Monitoring.  Many institutions also monitor the legislative and policy development functions of a government.  Since this is done with the specific intent of providing advice to government, that activity has been described in Chapter V, “Providing Advice to Government”, and will not be repeated here.

4. Principles of monitoring 
Standards Set By the UN
There are a variety of publications documenting the monitoring function.  Of particular importance is the United Nations Training Manual on Human Rights Monitoring (Professional Training Series No. 7).  That Manual lists nineteen principles that should govern the way in which human rights monitoring is carried out.  While all are important, the following are especially important to the work of a national institution:
· Do no harm;
· Know the Standards;
· Accuracy and Precision; and
· Impartiality, Integrity, Objectivity and Professionalism (These are listed separately in the UN Manual, but grouped here for convenience.)
The principle of ‘do no harm’ is arguably the most important principle that applies to the work of a human rights monitor, and is directly linked with others such as credibility, confidentiality and security.  Briefly put, the principle means that the human rights monitor should never act in a way that places another in potential harm.
The requirement to “Know the Standard” means that those undertaking monitoring must have a deep understanding of the international or national rights norms against which they are measuring performance.  Each individual involved in the monitoring exercise must also have the same interpretation of those standards, especially if data is being collected separately.  The monitors and the institution on whose behalf the exercise is being undertaken must also agree on the nature and meaning of these standards.  The findings presented after monitoring must be accurate and precise.  Knowing the standard being applied helps ensure this.    In addition the method used to collect data must support accuracy and precision and the monitor must ensure, and verify where necessary, that the data collected is accurate.   With regard to data collection, those involved in monitoring have developed the concept of “controlled vocabulary’, meaning that information is collected and coded in the same way by all those involved.
The requirements of “Impartiality, Integrity, Objectivity and Professional” are inter-related and require that monitors use the highest possible standards in the collection and analysis of data, and in the presentation of results.  
Monitoring: A Program Activity
Generally the monitoring activity carried out by an institution should be:
· Managed (planned, resourced, controlled and evaluated);
· An ongoing, regular activity;

· Usually cyclical;

· Pro-active, while responding to priorities; and

· Focussed on results.
There may be occasions when circumstances force an institution to carry out unplanned, and one-off, monitoring activity, but this should be the exception not the rule.
Most monitoring activities follow predictable, and cyclic, steps.  First, the institution identifies the monitoring priorities, which requires the institution to understand the human rights priorities in the country, as well as the opportunities and risks that exist, identify and understand the human rights norms at play and make a realistic assessment of its capacity to carry out the monitoring.  Institutions must be especially realistic about their resource capacities since monitoring is a long-term and costly activity.  Second, the institution plans the monitoring activity by deciding on the monitoring approach, methodology and timeframe and determining the data framework (i.e. it identifies data needs and sources and identifies or develops data capture tools).  Third, the institution collects, verifies and assesses data relevant to the issue being monitored.  Finally, the institution seeks results by reporting on the monitoring results and advocating for change.  This model process is used later on in this Chapter to discuss the two monitoring programmes that institutions engage in: monitoring the human rights situation of the country and monitoring places of detention.    

5. The Use of Surveys in Monitoring
Surveys are very useful in compiling information necessary for monitoring purposes.  Nonetheless, considerable caution must be exercised before carrying them out: professional advice may be required in the design, conduct and analysis of surveys.   That being said, institutions should have a general understanding of the kinds of surveys that may be used to collect data.   Generally speaking there are three finds of surveys that institutions may use: a “probability’ or ‘random’ sample; a judgement sample; or a haphazard sample.
Random sampling is a way of collecting data that does not require an institution to use a 100% sample.  As its name implies, the source from which data is to be drawn is identified in a random manner using the mathematical theory of probability.  These typically require the use of statistical experts in survey design and interpretation.  An example: There are 100 communities in a region and civic education sessions on electoral rights are supposed to be held in each.  The institution wants to monitor this to ensure that the education is carried out, and that it is fair and complete.  Rather than monitor all civic education sessions in each community, an institution could randomly select  - for example, by selecting the communities by pulling names out of a hat - 10 communities that it will monitor and draw inferences from those results.
A judgment sample is any sample into which human judgment influences the process.  An example: The situation is as above, except that the region is ethnically diverse.  Of the 100 communities roughly half are largely populated by the majority ethnic group, whereas the other half are populated by a minority ethnic group that has been disadvantaged.  The institution therefore wants to make sure that the civic education sessions are even-handed as regards the minority group.   Its survey methodology is to randomly select 10 ethnic minority communities from a hat. 
A haphazard sample is simply taking what you can get in the circumstances without any special plan.  While this is not as reliable and valid as other samples, it still may be indicative.
6. Monitoring the human rights situation in the country
6.1 The Monitoring Process
Defining the scope of the monitoring activity
The reach of human rights as they are understood today is becoming increasingly broad.  There are few human activities that cannot be tied someway to an existing right.   Monitoring certain rights, especially economic, social and cultural rights, can also be relatively complex.  This publication cannot provide all the information that an institution will need to successfully fulfil its obligations and so must be considered along with other more specialised publications on the subject.  In particular, readers should reference:
· With regard to monitoring generally: UN Professional Series No. 7: Training Human Rights Manual on Monitoring;
· With regard to monitoring economic, social and cultural rights: UN Professional Training Series No. 12 - Economic, Social and Cultural Rights (Handbook for National Human Rights Institutions)
Given the scope and the complexity involved in monitoring, it is very difficult to imagine how an institution could attempt to monitor and report on every aspect of the human rights situation in a country, every year.   Most don’t.  What institutions tend to do is to either identify the rights areas that are of most concern in the country and concentrate on monitoring those either yearly or in a progressive manner.  Alternatively, they may develop a multi-year schedule for monitoring rights so that all rights are examined, but only over a number of years.  
Planning the monitoring activity
Most institutions use an approach to monitoring which measures progress over time.   This requires the monitor to know what the situation was at a given point in the time (the ‘base-line’) and what factors (indicators) will demonstrate that there have been positive changes.   Sometimes, monitors will also set goals (bench-marks) for those involved in promoting and protecting the right to work towards.   This approach may be used to track change relative to all categories of rights, but it is particularly useful in tracking achievements relating to economic, social and cultural rights.  This is because many of these rights are meant to be realised progressively.
Two types of indicators are typically used in progressive realisation monitoring: process indicators and result indicators.  “Process” indicators are the actions (legislative, regulatory, policy and practice) that governments have taken to ensure that the right in question is being effectively implemented and adequately protected.  “Results” indicators, on the other hand, show the extent to which a right is being met.  That the Government passed a law outlawing torture is a ‘process indicator’; that torture has decreased is a ‘result indicator’. 
Defining process indicators is relatively straightforward:
· The legislation, regulation, policy and practice that apply directly or indirectly to the right in question are identified; and
· The stated objective of that legislation, regulation, policy or practice is identified.
Identifying results indicators is more involved.  The United Nations Treaty Bodies have developed Guidelines on the form and content of reporting (available on the UN web-site under Treaty body Database, Basic Reference Documents) and General Comments (also available under the treaty Body Database, General Comments) both of which specify data requirement for country reporting.   These documents are quite comprehensive.  Institutions may use these reference documents as a template from which the most relevant and important indicators may be chosen for purposes of their particular monitoring activity.
An institution may have to define its own indicators of success in some circumstances.  If so, it is important that the indicator developed be ‘good’.  In principle, a good indicator is relevant, understandable and useable.  A good indicator measures what it says it measures as well as what is important.
Undertaking the monitoring activity
Collecting data
Much of the literature on monitoring concentrates on techniques of primary research and fact-finding.   A number of institutions, even those that take a more comprehensive approach to monitoring the general human rights situation in the country, tend to rely fairly heavily on secondary source data (data created by others) in making their assessment. 
Institutions tend to use secondary data for two reasons.  First, costs.  Undertaking primary research and fact-finding is expensive and labour intense.   Second, availability.  Typically, there is a fair amount of data research and collection ongoing in a country and, where this is the case, there seems to be no useful purpose served in duplicating efforts.  What is often lacking is a central place where the various studies and research papers can be stored and retrieved.  National institutions, through their documentation centres, can play an important role in ensuring that data produced by a myriad of sources in the country is collected in one location.   
There are a number of potential sources for secondary source data.  Budget documents provide data on the use of resources, which can be indicative of the priority a country is giving a certain issue.  Budget documents are also easily comparable from year to year and against the performance of other governments in the region.  This measure is particularly telling in areas of the developing world.  For example, education may be under-funded generally due to the poor economic situation of the country, but if the allocated budget for education falls below the average rate for the area, there is a possibility that the country is not living up to the requirement to invest resources ‘to the extent possible”.   Government Ministries also typically gather data that relate directly to their own mandates.  They may also commission studies that generate useful information.   NGOs often carry out research and other studies.  IGOs do the same. 
Most institutions do, however, supplement secondary data with data that they generate themselves.  Some of these will emerge from other programme initiatives.  These include complaint statistics, data generated by specific monitoring exercises - monitoring prisons, for example - as well as the results of national conferences or workshops on specific rights issues.    In addition, the institution may conduct, or commission, primary research or fact-finding.   This may be necessary when there is either a gap in existing data or the data that exists is deemed unreliable.  
It may be considered necessary if the institution wants to strengthen its case by including qualitative data alongside quantitative data.  For example, existing data may show that the girl-child is less likely to move from primary to secondary schooling than boys.   Such data is quantitative in nature and shows that there is a potential problem.   An institution may decide, through the use of surveys or focus groups, for example, to try to explain why the situation is occurring.  The data generated from such efforts would be qualitative and could assist the institution to propose effective solutions to the problem. 
Analysing data
Process indicators are analysed to:
· Assess the degree to which the legislation, regulation, policy or practice is:
· Sufficient to ensure the right is implemented;
· Actually being applied; and
· Actually meeting the objectives it is meant to achieve.
· Identify how legislation, regulation, policy or practice must be modified or enhanced to ensure that the aims of the rights provision can be effectively implemented.
The process is largely analytical and involves relatively little data gathering or data analysis.  Results data will be used to reveal the extent to which process indicators are working. 
Results indicators may be used in three ways.  First they may form the base line against which subsequent progress will be measured.  While base lines may come from available official statistics, when these are not available base lines may be established by the results of the first monitoring exercise.  Second, they will quantify the progress made.   A monitoring exercise that shows that, for example, that adult literacy rates stood at 80% can be measured against the base line rate of 75% to show the degree of progress made.  Third they are analysed to reveal the degree to which rights are actually being enjoyed and to point to additional requirements with regard to process indicators.  For example, the rise in literacy rates may reflect successes in one area of the country only, or only with regard to one gender.  This may indicate that the policy must be changed or enhanced to ensure a more equitable result. 
Presenting the Results of the Monitoring Activity
An institution does not monitor the general human rights situation as an end in itself.   It wants to use the results of the research and analysis to bring pressure to bear on the appropriate authorities to make improvements when this is necessary.  This implies a number of things:  
· That the monitoring programme will result in a public report;
· That the report will, where possible, identify problem areas and make recommendations for action; and
· That the institution will take appropriate efforts to encourage the adoption of those recommendations
A national institution may present its assessment of the country’s human rights situation in an Annual Report.   This is an advantage in that the reports are regular and anticipated and preferably submitted to, and released by, Parliament.  (See discussion on the Annual Report in Chapter IV, Promoting Awareness and Educating in Human Rights.)   Where institutions determine to use the Annual Report as the primary vehicle through which to present its monitoring results, they must ensure that the process of data gathering and collection is on-going; waiting until it is time to draft an Annual Report to start to collect and analyse data is to invite either delays in the Report or substandard monitoring.   Institutions may also decide to produce separate Special Reports on the human rights situation.  This may highlight the substance of the monitoring programme, but will present additional costs to the institution and may complicate the issue of to whom the report should be presented.   
In either case, institutions should take great care on how the data is presented, especially as regards data drawn from secondary sources.  Such data should be attributed both because that is the proper thing to do and because the institution cannot vouch for its complete accuracy.    In addition, data from secondary sources should not be presented in conclusive terms unless it has been verified.   If the data subsequently turns out to be incorrect, an institution is on safer footing having said “the data seems to show …”, rather than “the data reveals that …”   
Data that are particularly damning should be verified before its replication, especially if it is in contradiction to other published data.  It is important to consider the source; some organisations may be more likely to exaggerate results than others, or have a particular agenda to advance.   When data from government sources contradicts that of other sources it is necessary to reflect on which to use.  So long as official government data is not wholly unreliable it has the advantage of being on the public record and therefore cannot be refuted.  In other cases, to show balance, it may be prudent to give both sets of contradictory data, unless there are compelling reasons for believing the reliability of one set over the other such as corroborating evidence. 
The purpose of general monitoring is not simply to document where things stand relative to human rights, but to encourage positive change.  The process of reporting in itself supports this by bringing pressure to bear on governments to meet their commitments, especially if the report makes defensible, effective and persuasive arguments.   An institution can increase the likelihood of positive change if it also sets out recommendations for change that are both practical and capable of implementation.
Finally, creating change means to advocate for change and the issuing of a report is only one step towards that goal.   An institution should consider how best to present its findings through the use of the media, for example, and through encouraging and coordinating public advocacy by other social forces.  Of utmost importance is encouraging public understanding of the results of the monitoring, and their importance for the enjoyment of human rights.  
7. Monitoring places of detention
7.1 Introduction
Article 10 of the Convention on Civil and Political Rights requires that “all persons deprived of their liberty” be treated humanely.   While the rest of the article relates to the rights of prisoners, the prohibition against inhumane treatment is broader than that.  Article 7 of the same Convention prohibits “torture, or cruel, inhumane treatment f punishment.   This too extends beyond the treatment of prisoners, as does the application of the Convention Against Torture.   Places of detention, therefore, may extend beyond prisons to include medical centres, including centres for individuals with mental incapacities.  The Optional Protocol to the Convention Against Torture, for example, defines “deprivation of liberty” as “any form of detention or imprisonment or the placement of a person in a public or private custodial setting which that person is not permitted to leave at will by order of any judicial, administrative or other authority”.   Except where the meaning is otherwise obvious from the context, however, ‘place of detention’ in this Chapter refers to prisons, jails and other facilities in which prisoners, including those convicted and those awaiting trial or the outcome of a trial, are held.
The focus here is on prison monitoring for a variety of reasons.  Such monitoring is the type of programmed monitoring an institution is most likely to conduct.  Monitoring medical centres, for example, may be done when there is a specific indication that problems exist, but is not usually a regular activity of an institution.  The body of standards than apply to law enforcement personnel and prison officials is broad and comprehensive and so monitoring activity can be proscribed much more easily for prison monitoring than for the monitoring of other places of detention.
Despite its focus on prison monitoring, however, much of the discussion set out in this section will apply equally to the monitoring of other places of detention, including medical centres.  Even if they do not set up regular monitoring programmes for these other places of detention, institutions should never ignore them, or the potential that exists for abuse in them. 
The reason that many national institutions monitor the human rights situation of those in places of detention is because abuse of detainees is almost a universal phenomenon.   Monitoring places of detention measures compliance with international human rights standards and can prevent abuses.   Monitoring can also be both a source of information for individual complaint investigation and lead to filed or initiated cases of complaints.
Where such programmes exist, or are anticipated, it is important that the institution’s legal authority to engage in the monitoring programme be set out in law.  Institutions should have the power to enter any place of detention without prior warning, the power to see official records and take copies as required, the power to see and take statements from prisoners alone and in unsupervised situations and the authority to request that a given detainee be presented.   These powers will ensure that monitors can access the information they require to make proper assessments of the situation.
The Optional Protocol to the Convention Against Torture referred to earlier in this Chapter provides that ratifying States will designate an independent national prevention bodies with the mandate to monitor places “where people are deprived of their liberty”, including prisons.    The purpose of these monitoring bodies will be “to prevent torture and other cruel, inhuman or degrading treatment or punishment”.  National institutions may be appointed as these national preventative mechanisms, providing that they satisfy the Paris Principles.  The Optional Protocol requires that States ensure that the national prevention bodies be provided the resources and the authorities, including unlimited access to any place of detention, to carry out this responsibility.
7.2 The Monitoring Process
Determining the scope of the monitoring activity
According to the UN Training Manual on Human Rights Monitoring, it is essential that monitors “know the standards’.   There are a number of standards that apply in the context of the rights of detainees, including:
· The Covenant on Civil and Political Rights (article 7,9,10 and 11);
· The Convention Against Torture;
· The Minimum Standard Rules for the Treatment of Prisoners;
· Body of Principles for the Protection of All Persons under Any form of Detention or Imprisonment;
· Code of Conduct for Law Enforcement Officers;
· Principles of medical ethics relevant to the role of health personnel, particularly physicians, in the protection of prisoners and detainees against torture and other cruel, inhuman or degrading treatment or punishment; and
· Standard Minimum Rules for the Administration of Juvenile Justice (the Beijing Rules).
Before initiating a monitoring programme it is essential that the individuals who will be involved understand the requirements set out in these documents.  They should also understand the legal force they carry.  The Covenant and the Convention are legally binding on countries that have ratified them.  While institutions are encouraged to ensuring application of standards, they are not legally binding.     
It is necessary for the institution to review the applicable standards carefully to determine which will be covered in the monitoring exercise.  It may be that certain rights or standards are generally seen as well protected in some States and therefore these do not need to be included in a monitoring program.  It is unlikely that an institution could monitor, or would wish to monitor every issue, that is covered in, for example, the Minimum Standard Rules.  Some may have more relevance in one country than another.  All of this means that the institution will have to make a determination as to which issues it will actively monitor.
Planning the Monitoring Activity 
All places of detention should be included both to reinforce the preventative nature of the exercise and to ensure that standards are not applied differently across the country.  Places of detention should be visited more than once.  This is necessary to measure progress made in places of detention, individually and collectively, over time, as well as to ensure that that the situation in places of detention do not deteriorate because the national institution has shifted its focus to something else.
Much of the work involved in monitoring places of detention will focus on results indicators.  However, an institution should not forget the importance of process indicators to ensuring that the rights of detainees are protected: information on these too must be collected during the monitoring exercise.  Certain process indicators are required by the international standards that apply – for example the Minimum Standard Rules requires there to be a system through which detainees can lodge complaints of ill treatment.  Others, like providing specific human rights training to all officials who come in contact with detainees, are simply good practice.  Whatever their nature, planning for the monitoring exercise should include the identification of the most important process indicators that apply in the local circumstances.  
It is necessary to develop monitoring tools, especially with regard to the collection of results indicators.  Many institutions have checklists that are used to compile information on the human rights situation of detainees.  Developing such a tool offers a number of advantages.  It will help define the scope of the monitoring exercise and ensure that the monitors concentrate on issues that are particularly important in the context of the country situation.  It will help ensure that measurements taken by different monitors are comparable.   Reference was made to ‘standard vocabulary’ earlier in this Chapter.  A well-designed monitoring tool will help ensure that monitors are reporting on what they find in a manner that allows compilation and comparison; it will also allow institutions to make judgements on the degree of the problem.  For example, the Minimum Standard Rules require, in normal circumstances, that there be only one person to a cell or room.  A tool that records only whether that standard is met will not gather important data as to the scope and severity of the overcrowding that allows a national institution to document the true problem and determine whether it is more severe in some regions than others, or as regard some types of places of detention.  
Undertaking the Monitoring Activity
Unlike the situation described previously with regard to monitoring the general human rights situation, monitoring places of detention involves the collection of primary source results data through the physical inspection of places of detention and the subsequent analysis of findings.  In addition, of course, process data (laws, regulations, policies, and practices that are pertinent to the rights of detainees) is also gathered and analysed. 
Institutions should use the authorities they have to ensure the reliability of the inspection portion of the monitoring exercise.  It is possible that physical conditions of prisons - such as cleanliness and the quality and sufficiency of food – might be misrepresented if an inspection is conducted with pre-warning.  Similarly, it is possible that individual detainees could be moved if there is pre-warning for an inspection.  This is why it is important that institutions have the right to enter and inspect places of detention without prior authorisation.  
Similarly, a detainee’s assessment of the situation will likely differ if a prison official is present during the interview than if the detainee is met in an unsupervised setting.  This is why it is important that institutions have the right to interview detainees in private.
Institutions should attempt, whenever possible, to confirm information given to them during interviews.  Many institutions will conduct a general interaction with detainees and then meet with some or all of the detainees individually.  This is done to determine the degree to which the statements made, both collectively and individually, are consistent.  Obviously, the more consistent the results the greater the likelihood that they represent reality.
There may be occasions when a monitoring process will uncover the possibility of human rights abuses that should be investigated, an instance of torture, for example.  It is important that such instances be handled through the investigative process, which has a set of procedures and gives the institution a range of powers that do not necessarily exist in the context of monitoring.   An institution should establish procedures to allow this to be done quickly and effectively.  The monitor may be mandated, for example, to accept a complaint immediately.  A member of the monitoring team may also be an investigator with the skills to handle the issue immediately. 
Once results data is collected it must be analysed to determine whether the situation meets acceptable standards.  Sometimes this is relatively straightforward: prisons are required to maintain a registry of all detainees, for example, listing, inter alia, the date of, and reason for, incarceration and the authority on whose authority the detainee is being incarcerated.  The monitoring process can determine whether this has done been done by reviewing the registry and cross tabulating against information gathered from detainees during the visit.   Obviously, if, for example, the institution finds a detainee in the prison not listed in the registry, a serious breech has occurred. Many standards are not so clearly delineated. Here the analysis should concentrate on, first, defining the scope of the problem:
· Does the problem apply generally or is it peculiar to a type of place of detention (e.g., jail cells are over crowded but prison cells are not); or
· Is the problem particular to one location, local area or region, or is it true generally (e.g., the jail cells of one jail, or jails in one local or one region are over crowded, but this is not true elsewhere) 
Second, the analysis should look at improvements over time: have the problems noted, whatever their scope, improved since the last monitoring visit? 
The analysis of process data is the same for a programme to monitor places of detentions as for monitoring the general human rights situation: the analysis concentrates on whether the procedures in place are appropriate, are applied and are sufficient for the purposes intended.
Presenting the results of the Monitoring Activity
Monitoring findings should be used to encourage positive change.  As with reporting on the general situation in the country, this would likely include: issuing a public report with recommendations (perhaps using the Annual Report or Special Reports as the vehicle) and developing and implementing an advocacy strategy including using the media and cooperating and collaborating with other concerned sectors of civil society.
It is not improbable that the general population is not sensitised to the need to respect the rights of individuals who are being detained.   A strategy aimed at encouraging the improvement of the situation for detainees should include efforts to encourage greater public recognition and acceptance of these rights as this may be necessary to encourage government action. 
Failures to comply with international standards, especially those set out in the Minimum Standard Rules, may not relate to wilful actions on the part of prison officials.   The unhappy truth is that concern for prisoner rights is not usually a high priority for government because it is not usually a high priority for individual citizens.  Situations of over-crowding, unsanitary or unhealthy confinement areas may and often do reflect poor financing of the system by government and are beyond the control of prison officials themselves.   With regard to these kinds of issues, therefore, it may be appropriate, as part of the reporting process, to develop realistic benchmarks against which progress will be made with prison officials and those responsible for allocating the budgets, including officials in Ministries of Finance and Parliamentarians.    The role of the institution, then, would be to provide, in subsequent monitoring exercises, an independent assessment of how well officials are doing in meeting the agree-upon benchmarks.   If international donor assistance is required, the fact that benchmarks have been developed at all, and that an independent commission will provide on-going monitoring of their achievement, may encourage donor funding.  
8. Monitoring a particular event or situation

When Case or Event Monitoring Takes Place
National institutions do not make as frequent use of the power to monitor an event or situation as do NGOs largely because institutions have the authority to investigate complaints.  Much of the ‘events’ monitoring undertaken by NGOs would be considered complaint-investigation by national institutions.   That being said, there are some circumstances in which an institution would use this approach.   An institution may, for example, decide to monitor an event that has the potential to result in a human rights abuse to try to prevent a human rights abuse.  If there were to be a rally involving opposition political parties and the potential for violent confrontation with the police existed, an institution might decide to monitor the event. The main purpose would be to try to prevent violations by simply being there to record the event.  
The secondary objective would be to record suspected violations and report on them to discourage similar such acts in the future.  Depending on the circumstances, the results of the monitoring might also lead to a full investigation and a process to seek remedy for the victim and action against the perpetrators.  But in that case, the institution action would move from a ‘monitoring’ to ‘investigation’ role.
Another example of the use of event monitoring would be an institution’s decision to monitor a particular important legal proceeding to ensure that the relevant international human rights norms are being respected.  Again, the purpose would be to try to prevent any violation from occurring and to document and report on the event so as to provide a neutral and objective assessment.   This might be especially important if the proceedings were tainted with the expectation that the process and results would not be fair.
Occasionally an institution might monitor an event after the fact, for example in circumstances when an investigation would be unwarranted or inappropriate.  For example, if there had been clashes between differing ethnic groups in a region, not resulting from a State act of omission, an institution might monitor what happened and why in attempt to find the cause of the tension and to propose solutions.
Similarly, where for a variety of reasons there is no realistic option of using the investigative process, a monitoring approach could be employed to document facts for the record.  This might be used, for example, in a conflict situation where the utility of a proper investigation might be questionable.  It may simply be that the circumstances are such that a monitoring approach is more feasible for reasons of lack of resources.
What Case or Event Monitoring Involves
Events monitoring usually involves:
· Observing and cataloguing possible violations (or collecting such observations if the monitoring is done after the fact);
· Collecting testimonial evidence regarding the event by interviewing witnesses (the interview process was discussed during the training in investigation and the same principles apply here);

· In some circumstances, a monitoring exercise may involve the use of surveys, especially if the numbers of individuals involved are large, but this is a very specialised exercise and should be done only with expert advice;

· A monitoring group will also search for physical and documentary evidence in its efforts to determine what, happened, why it happened and what can be done to prevent it from happening again;

· A monitoring exercise, like an investigation, will analyse the information it gathers and form a conclusion; and

· Again like an investigation, the result of an events monitoring exercise will be the production of a report, usually noting violations that may have occurred and attributing responsibility, as well as forming recommendations.

9. Conclusion
Institution may use their monitoring function in a variety of circumstances, including dealing with issues that might otherwise be the object of an investigation.   They are likely, however, to develop monitoring programmes for quite specific purposes.  This would include the monitoring of the general human rights situation in the country, monitoring specific issues or situations and monitoring places of detention, in particular prisons.   Monitoring programmes can be elaborate and resource-intensive; they also can lead to substantive improvements in the human rights situation of the country.   To conduct successful monitoring, institutions must have personnel with the requisite knowledge and professional skills and abilities; they also must develop the tools and approaches that will ensure success.  This Chapter attempts to provide the basis for this, but cannot replace the substantive training and instruction that personnel will need.  Institutions should be active in carrying out their responsibilities in monitoring; they should also invest time and resources in ensuring that these responsibilities are discharged successfully.  And, as will other functions, States must ensure that institutions have the resources they require to do this.
CHAPTER VII:
Human Rights Investigation
1. Introduction
The investigation role played by national institutions varies from institution to institution.  Many institutions have the specific authority to investigate individual complaints.  Others are mandated to carry out general enquiries, usually into systemic or general issues only.  Others carry out both types of enquiry.  Some considerations apply to all investigations that an institution may undertake – determining jurisdiction, defining the powers that should apply, considering the importance of initiating an investigation.  These considerations are discussed in this Chapter.  In addition, the Chapter examines the investigation function generally as regards institutions that undertake general enquiries, including public enquiries, and particularly as regards institutions that are mandated to investigate individual complaints.
The section dealing with individual complaint investigation is considerably more detailed since this is often a problem area for newly established institutions.  It must be noted, however, that there is no one, accepted approach to individual complaint investigation.  General principles do apply, however, and the section of this Chapter dealing with individual complaint investigation seeks to explain these common principles.  For this purpose, the individual investigation process is divided into three stages: the intake stage during which an institution receives an allegation and determines whether an investigation is warranted and possible; the investigation stage during which evidence is gathered and analysed and an investigation report is prepared; and the decision stage, when the institution comes to a decision on the merits of the case and acts on that decision.  This description is meant to give the reader an understanding of the individual complaint investigation process and what is required to come to a determination, first, with regard to whether the allegation can be accepted for investigation and, second, whether the allegation has merit, as well as a general understanding of the skills required to conduct an investigation.  
The Paris Principles provide that conciliation is to be used within the context of investigation, at least as regards institutions with quasi-jurisdictional authorities.  The final section of this Chapter describes the nature of the alternative dispute resolution mechanisms typically employed by an institution.  It also describes in general terms the process for conducting conciliation within an institution.  In doing so, the Chapter seeks to instruct the reader on how conciliation and/or mediation may be conducted, as well as on the skills required to carry out the activity.

2. Learning objectives

After reviewing the Chapter the reader will be able to:
With regard to all forms of Investigation:
· Define the jurisdictional issues that may apply to the institution’s authority to investigate an issue;
· Define the powers an institution should have in order to conduct effective investigations; and
· Identify the importance of the authority to initiate an investigation.
With regard to General Inquiries:
· Identify the types of investigation that an institution might use to examine a systemic or general human rights issue; and
· Describe the public enquiries function.
With regard to Individual Complaint Investigation:
· Define the purpose of human rights investigation;
· Describe the typical stages of a complaint investigation and the purpose each serves;
· Define the main issues and considerations that will influence an institution’s decision as to whether to investigate an allegation;
· Identify the types of evidence that may be collected during an investigation and the weight that might be given to each and why;
· Describe the interview process generally and the key ways in which to ensure that the necessary information in collected during the interview;
· Describe the objective that should be sought in seeking remedies in the event that an allegation is considered substantiated, as well as give examples of possible remedies; and
· Situate possible steps of the investigation process in a logical sequence as suggested by the Chapter.
With regard to Mediation and Conciliation:
· Describe the different approaches taken by institutions with regard to alternative dispute resolution mechanisms and provide a rationale why one or another approach, or both, might be used.
3. Introduction to investigation

The Paris Principles provide that an institution with quasi-jurisdictional authority may “hear and consider complaints and petitions concerning individual situations …  brought before it by individuals, third parties … or … representative organisation.”   Clearly, institutions with quasi-jurisdictional authority have the responsibility to investigate individual complaints.  
The Paris Principles do not state directly that institutions without quasi-jurisdictional authorities should have the authority to investigate individual complaints.  They do state, however, that all national institutions should have the authority to consider any question raised with it by the government, a member or an individual applicant, and to hear any person and access any document necessary to assess that question.   They further state that all institutions must have the responsibility to submit to government or other appropriate authority advice and recommendations on “any situation of violation which it decides to take up”.   The Principles can therefore be interpreted as providing institutions that are not quasi-jurisdictional in nature with the authority to conduct individual investigations.  This is because the Principles state that an institution can consider “any question”, even those brought to it by an “individual applicant”, and can provide advice and recommendations on “any situation of violation … it decides to take up” (emphasis added throughout), and this could include an individual complaint.  In fact, most institutions do conduct investigations into individual complaints.
Notwithstanding the expansiveness of the Principles in this regard, however, some institutions do not investigate individual cases of human rights abuse.  Some, in particular some Consultative Commissions, do not have the specific mandate to carry out investigations per se.  These institutions do inquire into human rights matters, but these examinations tend to target systemic human rights issues or issues of general human rights concern – the situation of women in society; the degree to which government law and policy supports the right to health; etc.  The process used for these general enquiries are not only varied, but they are considerably different from the process used to investigate individual complaints.
A small number of institutions have a specific mandate to conduct investigations, but are limited in this to the investigation of systemic or general issues only.  Still other institutions choose to undertake systemic or general investigations in addition to or instead of individual investigations.   Again, the process used to investigate systemic issues differs from the process of investigating individual cases.  
The investigation function, therefore, can be classified in two ways.  Investigations that are of the nature of a general enquiry, including those that are geared to the examination of systemic issues and investigations of individual complaints.  While some investigation processes may be common to both types of investigation, many are different.
The first part of the Chapter examines considerations that are common to both types of investigation.  The second section examines the general enquiry function, including using a systemic approach in individual complaint investigation and using public enquiries to examine systemic issues.   This section attempts to define the characteristics and approaches that are typical to this type of investigation.  The third part of the chapter examines the investigative function as it relates to individual complaints.  The discussion of individual complaint investigation is considerably more detailed since the process used is such investigations tends to be more formalised and detailed than is the case with more general enquiries.
As discussed in Chapter III, institutions with quasi-jurisdictional authorities must attempt to use conciliation to deal with individual complaints.   This process is therefore, for many institutions, a part of the overall investigation process.  The final part of the Chapter will examine the processes of alternative dispute resolution that institutions use as an adjunct to, or integral part of, their investigative process.
This Chapter is meant to provide basic information on the investigation function of a National institution, but it cannot replace more specialised publications.   Readers should, in particular, reference the UN Professional Training Series No. 12: Economic, Social and Cultural Rights (Handbook for National Human Rights Institutions, which provides important and valuable information on the investigation of this category of rights.   
4. Section 1: Issues common to all forms of investigation

4.1 Does the Institution Have Jurisdiction over the Matter?

Introduction
The Paris Principles state that an institution may enquire into any question within its area of competence.  An institution’s jurisdiction with respect to investigation should be clearly spelt out in the enabling legislation.   A vaguely worded mandate or a mandate sub​ject to excessively broad interpretation should be avoided.  The power to in​vestigate "human rights violations", for example, could be interpreted to encompass matters which should properly be handled by other structures, such as breach of contract, defamation or crimes arising out of purely private disputes.  
An institution’s jurisdiction to investigate a matter may be subject to limits as to the subject matter of the complaint (what human rights issue is involved) or the object of the complaint (who the complaint is against); it also may be restricted as to the issue of timeliness.  Each State, of course, has the right to establish the type of institution best suited to its own cultural and legal tra​ditions.  At the same time, it is essential that restrictions do not prevent the institution from fulfilling the purposes for which it was established.   An institution with few restrictions on its authority to investigate should be considered to be most in conformity to the Paris Principles.
Restrictions as to Subject-matter
Enabling legislation will usually describe what rights issues are within the jurisdiction of the institution insofar as investigation is concerned.  As we have seen in Chapter III, Building Blocks, some institutions are mandated to protect rights defined in international treaties; others have jurisdiction over the specific rights that are identified in the founding legislation.  In either case, however, a matter must fall within the area of jurisdiction that applies to the institution for it to be investigated.  
Institutions with a broad mandate to investigate  - those able to investigate economic, social and cultural rights as well as civil and political rights, for example – are seen as most closely conforming to the Paris Principles.  These institutions would also most closely reflect international law, which recognises the equal importance of all categories of rights.  While there have been suggestions in the past that economic, social and cultural rights are not ‘judicable’, this has been shown to be wrong.  Moreover, violations of economic, social and cultural rights may be documented and investigated just as easily as violation of civil and political rights. 
It is of fundamental importance that an institution, and in particular all its staff and members with responsibility for investigation, fully understand the meaning and nature of the human rights it has the authority to investigate.  Not all acts of unfairness, arbitrariness or illegality are human rights violations and an institution must ensure that it stays within its own sphere of responsibility.  While it is beyond the scope of this module to define the meaning of individual human rights protected in the various international human rights treaties, the institution should continuously seek through training, through the development of policy and procedures manuals and through the ongoing review of developments in international and domestic jurisprudence to ensure that it understands what it is being asked to apply.  In regard to international law, the various Treaty Bodies periodically develop and publish “General Comments” many of which help clarify or define the meaning of certain provisions of the treaty concerned.  These comments are available in consolidated form from the UN website by accessing the Treaty Body database.
Restrictions as to Object-matter
As with subject-matter jurisdiction, the enabling legislation of an institution should clearly specify the entities that may be the object of an investigation.  Some institutions can deal with issues only if they involve government departments, government instrumentalities and public officials.  By contrast, other national institutions are empowered to investigate matters even if they involve public-sector entities either generally or to the extent those entities have functions that are considered part of pub​lic life, for example employment or housing.
Some restrictions on the object of an investigation are common.  A national institution will not generally be given the power to investigate members of the legislature or the judiciary.  In addition, many will not be permitted to consider issues that are already the subject of scru​tiny by another body.  Electoral matters, for example, could be specifically excluded from the field of compe​tence of a particular institution if the granting of such power would conflict with the mandate of another agency.  Similarly, matters that are before the courts or that have been decided by the courts are generally not matters that an institution will take up in an investigation.
Other restrictions on the object of an investigation are more problematic.  Preventing an institution from investigating vio​lations committed by the police or the Armed Forces, for example, severely reduces the institution's potential effectiveness as a protector of human rights, particularly in view of the potential of these organisations to violate human rights.  While re​specting differences between national institutions, it may be said that an "inappropriate" restriction on the object of an investigation will be one that prevents or restricts the capacity of the institution to perform the functions or discharge the responsibilities with which it has been entrusted.
4.2 Powers of Investigation
The Paris Principles requires that an institution have access to all documents and all persons necessary for it to conduct an investigation.   Other authorities and powers devolve from those Principles and the nature of investigation itself.  These authorities and powers, which should be clearly defined and legally entrenched in the founding legislation, include:
· The power to compel the production of relevant information (either in the form of documents or by means of oral evidence);
· The freedom to conduct on-site investigations as necessary, including powers to visit jails, detention facili​ties, etc.;

· The power to call parties to a hearing; and
· The power to hear and question every individual (including experts and representatives of government agencies and, if appropriate, private entities) who, in the opin​ion of the investigating body, has knowledge concern​ing the issue under investigation or is otherwise in a position to assist the investigation.
The power to obtain information and documentation freely suggests that there should be penalties imposed on those denying this access, obstructing the institution in carrying out investigation or intimidating or retaliating against a party to the investigation.  For this reason, institutions with investigative authority should also have the power to impose or seek sanctions when they are obstructed or interfered with in any way, as well as similar powers when there has been intimidation or reprisals made against an individual cooperating in an investigation.
These powers are supplemented in some institutions by a general clause granting the institution the power to engage in all other (unspecified) activities that, in its opinion, are neces​sary for conducting a proper investigation.  Such an um​brella clause will permit certain flexibility in the investigatory procedure, which may be highly desirable.  It is, however, important for an institution granted discretionary powers to remain aware of its own obligations to re​spect the human rights of all persons at every stage of the investigation.
Some institutions have authority to order in​terim injunctions or interim relief during the course of an investigation.  This can be extremely valuable. Such interim measures are generally directed towards ensuring that the position of individuals affected by the matter under investigation is not made worse during the investigation process, or that this process is not obstructed by subsequent events.
4.3   The authority to initiate an investigation
Introduction 
The Paris Principles provide that an institution can consider any question within its competence brought to its attention, including “on the proposal of its members’.  This essentially suggests that an institution should have the authority to initiate an investigation (or conduct a suo moto investigation, as it is sometimes called).   This authority should be clearly provided for in the founding legislation so that there is no ambiguity of the institution’s authority in this regard.
The power to initiate investigations can be an extremely important and far-reaching one.  The most disadvantaged and vulnerable groups may not use the formal complaint process, even where an institution has the mandate to accept individual complaints, because these groups are the least likely to be aware of their rights or the mechanisms that exist to protect them.   Even where they do possess this knowledge, victims of human rights violations may be reluctant to approach an official agency and not have advocates to act on their behalf.
The power to initiate investigations also allows a national institution to ensure that vulnerable groups are given a public voice and that human rights violations, wherever they occur, become a matter of general knowl​edge and concern.  Though initiated investigations, hidden issues can become part of the public discourse, a requisite step towards dealing with them.
Selecting the Issue for an Initiated Investigation
There are a variety of means though which an issue requiring attention through a initiated investigation may come to the attention of an institution.  Where an institution has the authority to receive individual complaints, it might regularly analyse the complaints that they receive to identify whether there are any trends or patterns that reveal a more systemic or far-reaching problem.  These issues could then be selected for an initiated investigation or enquiry. 
In addition, an institution’s strategic planning process might lead to the identification of matters that should be investigated by the institution.  The institution’s regular monitoring of the human rights situation might reveal issues that require more focussed enquiry.  Community and non-governmental organizations may bring urgent local issues to the attention of the institution.  Media reports may provide an indication that a potential problem exists and lead an institution to initiate an investigation.
5. Section 2: The General Enquiry Function
5.1   Authorities
As discussed above, the Paris Principles provide that all institutions have certain responsibilities related to enquiring into human rights violations.  An institution has the responsibility to consider any question raised with it by the government, a member or an individual applicant.  It has the authority to hear any person and access any document necessary to assess that question.   It has the responsibility to submit to government, or other appropriate authority, advice and recommendations on “any situation of violation which it decides to take up”.  Where an institution determines that violations have occurred, the Principles state further that the institution should be responsible for proposing actions to put an end to the violation and for “expressing an opinion on the positions and reactions of Government”.
Again as discussed above, even institutions that do not have the mandate to investigate individual complaints use the authorities and responsibilities described in the previous paragraph to examine systemic or general issues of human rights concern.  They do this in order to ensure that the rights in question are being effectively implemented at the national level and, where necessary, to recommend actions be taken by the responsible authorities to correct deficiencies.  The approach taken by an institution to conduct general investigations will vary depending on, inter alia, the nature of the institutions, the powers it possesses and the issue being examined, but general approaches are presented below.

5.2 General investigative approaches
An institution may use its authority to enquire into a matter to monitor a specific situation or a specific event.  The mechanics of these approaches are discussed in Chapter VI, Monitoring Human Rights, and will not be repeated here.
An institution may review an issue by conducting a desk audit.  It could, for example, review information that is in the public domain, as well as information that it has requested from the relevant authorities, in order to come to a conclusion and to make recommendations for action.   The process used in a desk audit would reflect the nature of the issue being examined and the operating procedures of the institution, but could include a literature review, as well as targeted questioning of relevant authorities.
An institutions might convene a special session or series of sessions of members either in plenary or in division to debate a question in order to come to a recommendation.  They might invite outside experts to participate in the debate and discussion as a way of enhancing decision-making.  They might request relevant authorities to provide information and justifications for a certain position and invite concerned parties to make submissions.   The process used would again reflect the nature of the issue being examined, as well as the operating procedures of the institution.  
An institution might convene a workshop or series of workshops bringing together, for example, experts in the field, responsible officials and representatives of civil society in order to examine a matter and propose a course of action.  Considerations relevant to holding workshops and seminars are discussed in Chapter IV, Promoting Awareness and Educating in Human Rights, and so will not be repeated here.
Institutions may mix and match a number of the possible approaches mentioned above in its inquiries or may use other approaches to gather information and documentation in order to come to a decision.
Whatever the approach used the institution, it should have the specific authority to require the production of documents and hear any individual it believes can offer something to the discussion, since this is required by the Paris Principles.  It should also have the powers and authorities that apply to all investigation as described in Section 1 of this Chapter.
The purpose of an institution’s inquiry should be to document the issue, identify real or potential areas of violations and propose recommendations to ensure that situations of violations are redressed.  The Paris Principles do not specify the range of remedies that an institution might propose following the conduct of a general inquiry.  In principle, however, the scope of recommendations should be broad enough to ensure that the violations stop, that similar violations do not recur, that sanctions are applied where this is warranted and that victims are ‘made whole’ where this is possible and appropriate.  ‘Making whole’ means that the victims are returned to a position that they would have been in had there been no violation.  This could include compensation.  (See also the discussion of remedy set out in the section of this chapter dealing with individual complaint investigation.)
Most institutions that undertake general inquiries rather than individual investigations do not have the authority to require or seek remedies that are enforceable.   They may make recommendations only.  The Paris Principles do provide, however, that the institution can express a view on the position of Government and its reaction to such recommendations.   The institution can, therefore, use the press and other means to try to encourage government to act in ways that it has recommended.  It can also document in its annual report the degree to which Government has responded to its recommendations.

5.3 Systemic Enquiries
Institutions, both those with quasi-jurisdictional attributions and those without, may decide to undertake systemic enquiries into alleged situations of human rights violations.  Systemic enquiries examine the ways in which systems – laws, policies, practices, methods of thinking, etc. – work to harm groups of individuals.  On a conceptual basis, some people have argued that an approach that concentrates on the investigation of individual complaints is one that is based on the assumption that human rights violations are the exception rather than the rule.    A systemic approach, on the other hand, starts with the premise that violations are deeply rooted into the fabric of society and are therefore pervasive.  In fact, some argue that systemic violations may be so widespread that they appear, at times, to be invisible.   It was not that long ago, for example, that it was considered normal and acceptable to deny employment to women of childbearing age or to fire a woman from employment if she became pregnant.  Even when the conceptual differences are not made, there are common-sense reasons for undertaking systemic investigations at times: when an individual complaint exposes a generalised problem, for example, or when the cause of a violation relates to a provision in law, or a broad-based policy or practice.  It may be better and more effective to devote time and energy in such cases towards examining and fixing problems that affect whole groups rather than concentrating resources on rectifying a single issue.
An institution may use a variety of methods to deal with a systemic concern.  These will include all of the activities discussed above, as well as public enquiries, which will be discussed separately later.   It may also adapt the individual investigation process in ways that ensure that broader-based policy issues can be examined and addressed, including through class action.
Modifying the individual investigation process to deal with systemic issues
An institution that primarily uses an individual investigation process in carrying out its investigation function may use that process to deal with systemic issues.   Individual cases can be analysed at an early stage to determine whether they may be indicative of a broad-based problem.  An institution that receives an individual complaint about school fees and the impact that this had on a poorer family might decide that the problem affects more than that family.  It might then, in the course of investigation, seek to quantify the problem generally and in its recommendations seek solutions that apply to all poor families and not just the one that filed the complaint.  (The need to seek systemic remedies even for individual complaints is discussed in greater detail in the section of this chapter dealing with investigating individual complaints.)
Sometimes an institution receives a series of complaints all relating to a similar issue.   Where this happens, the institutions might decide to join the complaints and deal with them together as a way to minimise costs and ensure that remedies are broader than individual settlements.  Some institutions routinely review data on the types of complaints received in order to identify these patterns or trends in complaints.   (Related to this is the possibility of taking class action complaints, which is discussed in more detail later.) 
An institution may review all complaints submitted to it to determine up-front whether the allegation involves the impact of law, policy or practice, and that therefore may reveal a systemic problem.  These cases would then be dealt with on a priority basis, since they would affect groups of individuals.  Moreover the objective of the investigation would be to determine whether the law, policy or practice is valid and necessary, or should be changed.  This is different approach to the normal investigative process, which would require the accumulation and weighing of evidence.  In fact, the process would more closely resemble the review of law, policy and practice discussed in Chapter VI, Monitoring Human Rights.   
An institution may also examine individual complaints up-front to determine whether the issue raised in it is one that is amenable to, or requires, investigation.  It may be that the issue raised is not one that can be solved by that process.  The example given above of a case involving school fees may be a case in point.  If such school fees are universal and uniform, an investigation will only show what is already known.   Moreover, an investigation in those circumstances is not likely to yield a remedy for the family in question.  If might be more expedient, and efficient, to make comments and recommendation of a systemic nature directly to the appropriate authorities, without reference to the individual circumstances that might surface during an investigation.   Similarly, an individual case that refers to the direct application of a law or policy has no particular ‘facts’ to discover in investigation.  The investigation therefore becomes an analysis of the law or policy to determine whether it constitutes a violation of human rights.  Alternatively, where an institution has this authority, it might decide to challenge the provision in court directly rather than investigate in the sense presented in this chapter.
Using Class Actions to deal with systemic issues
A number of national institutions have devel​oped a procedure for receiving class actions, whereby an individual affected by a human rights violation is able to complain not only on his or her own behalf, but also on behalf of others who are similarly affected.
This possibility of representative complaints helps to ensure that widespread problems are treated as such and are not approached as isolated aberrations. In addition, regardless of how thorough the investigative process has been and how appropriate the remedies are, resolution of an individual complaint may not always be enough to secure the necessary changes within govern​ment or wider society.
Where class actions are possible, strict guidelines are usually established to determine the suitability of an issue or complaint for this kind of resolution. A national institution may, for example, require some or all of the following conditions to be fulfilled before a com​plaint is accepted as a class action:
· The complainant must be a member of the class affected or likely to be affected;
· The complainant must personally have been affected by the alleged violation;

· The class of persons affected or potentially affected is so numerous that it is impossible to deal with the matter simply by joining a number of specified individuals to the complaint;

· There are questions of law or fact common to the mem​bers of the class, and the claims of the complainant are typical of the claims of the class;

· Multiple complaints would be likely to produce inconsis​tent results; and

· The grounds for action appear to apply to the whole class, making it appropriate to grant remedies to the class as a whole.

5.4 Public Enquiries
Introduction 
Some institutions are mandated to use public enquiries to deal with complaints or questions that it seizes.  Theoretically, this may be done for an individual complaint, but usually public enquiries examine systemic or general human rights issues, for which it is particularly well suited.   The enquiry process allows an institution to examine an issue in depth and from all perspectives that have a human rights concern.  A government department’s enquiry into homelessness, for example, might concentrate solely of the availability of housing.  A human rights enquiry would examine the accessibility of housing, the unequal distribution of housing, the social, political or economic forces, including discrimination, that cause homelessness, etc.   The fact that a human rights enquiry is broad also ensures that the recommendations that stem from it are broad as well.
A public enquiry will likely differ from an individual complaint investigation in a number of ways.  An enquiry might examine whether violations have occurred; how those violations came about; what practices, arrange​ments or policies contributed to them; and what meas​ures should be taken to ensure that the situation im​proves or the violations do not reoccur.  In doing so, an institution may find it necessary to address a range of political, so​cial and economic variables in an effort to ascertain the cause.  These may not always be present to the same degree in individual cases.  Similarly, in looking to remedy, an institution will more likely propose systemic rather than individual solutions.
While there are variations in how the process works from institutions to institution, the following discussion provides a template for how a public enquiry might be carried out, as well as the powers associated with a public enquiry.
Powers associated with a public enquiry
Institutions with the specific authority to conduct public enquiries should have authorities that are used in all forms of investigation, as discussed in Section 1 of this Chapter.  In addition to these powers and authorities, the institution will usually have the authority to summon witnesses and compel their appearance, as well as to receive oral and written testimony under oath.
As its name implies, public enquiries are typically carried out in public sessions.  The Panel should have the authority, however, to hear testimony in camera when this is considered necessary.  This might be appropriate, for example, if individual victims are providing personal or sensitive information, or when security concerns exist.  
Clear Terms of Reference
A public enquiry will examine a given issue closely for the purpose of identifying potential problems and proposing solutions to those problems.  It is therefore necessary that precise terms of reference for the enquiry be established.  These terms of reference should identify, as precisely as possible, the nature and scope of the enquiry.  The terms of reference should be only so broad as time and resources permit; terms of reference that are overly broad may raise expectations that cannot be met. 
An Enquiry Panel
A public enquiry is not unlike a court hearing, although it is typically less formalistic and adversarial in its approach.  Usually, therefore, an enquiry is run by a Panel of one or more persons who have the general responsibility to control proceedings, administer oaths to witnesses as required, solicit testimony and prepare the final report.  It is important to ensure that the Panel members are capable of running court-like proceedings and knowledgeable in the area of the enquiry.  Often, the Panel comprises members of the institution; at times outside experts are engaged to sit on the Panel when this is as necessary to give the enquiry greater expertise or external credibility.
Advisory boards
At times, the Panel will engage an advisory board to assist it prepare for the enquiry, interpret findings of the enquiry and consider recommendations.  This may be helpful, for example, if the enquiry is considering issues relevant to a particular disadvantaged group and the Panel wishes to ensure that representatives of that group have a role to play.  It should be made clear to the advisory group, if one is established, that the Panel alone is responsible for shifting and weighing the evidence presented at the enquiry and the preparing of the final report. Ownership of the process should be with the Panel and the institution, not the advisory group.
Preparing for the enquiry
While there has to be flexibility built into it, it is important that the enquiry process be carefully plotted out in advance.  This is necessary to identify the witnesses who will be called, the submissions that will be asked and the research that is required to support the enquiry.  The examination will also be useful in identifying the budget and staff resources that will be required to support the initiative, as well as the likely timeframe in which the enquiry is to operate.
The Panel will require a wealth of information in order to come to a sound conclusion.  While the enquiry should be used to find facts, it is usually necessary for the Panel members and those supporting the panel to develop a keen understanding of the issue in advance of hearings.  This understanding will better enable them to identify which witnesses will be required, as well as what will be required of them, and to identify existing information and research gaps.  The institution must therefore collect as much information and documentation, and knowledge, in advance of the enquiry as possible in order to ensure that the enquiry process is successful.
Potential sources, and form of presentation, of information 
During the enquiry, the Panel should strive to obtain input from all appropriate sources, including communities that are directly affected by the issue, subject matter experts, relevant NGOs and relevant government officials.  If the enquiry is examining an issue that impacts on a particular group, representatives of this group must be adequately consulted in order to ensure that that group accepts the process as credible.   It may also be important to ensure that individual alleged victims have the opportunity a present their views to enquiry, including a statement on the harm they have suffered. 
Presentations to enquiries may be made verbally or in writing.  It is not always necessary for individuals to appear in person.  Views may be presented, for example, by written submission.
Involving the media
One purpose of a public enquiry is to promote public discussion and examination of an important issue, effectively bringing a hidden issue into the public domain.  The public enquiries process should therefore encourage and facilitate media involvement.  This implies that a media strategy should be carefully laid out before the hearing, and that all appropriate support, including preparing media backgrounders, should be provided to media representatives as warranted.  Publicising the enquiry will also ensure that individuals with important information to share can do so. 
Effective reporting
The main ‘product’ of a public enquiry is a comprehensive report on the issue examined, including recommendations for action.  A report can influence decision-making and public opinion only if it is credible.   The Panel and others involved in the enquiry must therefore fully grasp the issues at play, and carefully and judiciously review and analyse all evidence presented before coming to any finding.   This implies that time should be set aside before, during and after the public enquiry to review and consider evidence thoroughly.
It is also important that the positions and recommendations presented in the report are capable of being implemented.   Without compromising the integrity of the process, recommendations should be carefully crafted so that they are likely to find enough acceptance, both within the general population and within government, to be implemented.  They should also be reasonable given the country’s tradition, culture and fiscal realities.
To avoid complications, especially when the Panel comprises a team, decision as to the writing of the report have also to be clear: who has the primary drafting responsibility; if drafting duties are shared, who is responsible for writing which section, and who has the responsibility to ensure that the styles used are uniform; who is responsible for managing the preparation of the report, including ensuring that deadlines are respected; who has the final sign-off for the report, etc.
Following-up
The follow-up that an institution will take after an enquiry will usually depend on the specific powers that it has been granted the institution.   Some institutions which use the public enquiry function have the authority to seek resolution, where necessary, in the courts or specialised tribunals.  Most, however, are limiting to transmitting recommendations, based on their findings, to the relevant government depart​ment or agency.
Regardless of its specific powers of follow-up, a national institution should make every effort to ensure that the results of its inquiries are made public and disseminated as widely as possible.  Measures taken with re​spect to recommendations made should be carefully monitored and an account of action by government agen​cies or the legislature in response to such recommenda​tions should be reported publicly, perhaps through the annual report of the institution.  An institution may even schedule follow-up public meetings an appropriate time after the report has been presented to ask directly of officials what action they have taken.  In the event, an institution’s efforts should focus on achieving positive change, and wide publicity and active follow-up helps promote this.
6. Section 3: Investigation of Individual Complaints

  Introduction 
As discussed earlier in this chapter, most institutions investigate individual complaints of human rights violations.  The Paris Principles support this activity generally, as well as with regard to institutions with quasi-jurisdictional authorities.  The Paris Principles also provide or imply certain powers that a national institution should have in order to effectively investigate complaint; the authority to “hear and person and obtain any information and documents necessary for assessing situations” for example.  
An institution that investigate individual cases, no matter how wide its powers or efficient its operation, is not a substitute for a properly functioning judiciary.  The judiciary remains the basic mechanism for the protec​tion of an individual’s human rights at the national level.  A national institution’s authority to receive and act on complaints should therefore be seen as a complementary mecha​nism established to ensure that the rights of all citizens are fully protected.   And clearly the pre-eminent role of the courts in enforcing criminal law must be respected.  That being said, a national institution should offer something that the legal system or other institutionalised processes cannot.  First, the particular focus of a national institution  - on human rights  - allows the institution to develop and exercise expertise in this area.  Second, the structure and functioning of the complaints mechanism should be such as to allow the national institution to guarantee accessible, rapid and inexpensive resolution of a matter.
  What is an investigation? 
Investigation is a neutral, fact-finding process whose purpose is to prove or disprove an allegation of human rights abuse.   It is of utmost importance that the institution not be, and not be seen to be, biased in its examination of an allegation.  The credibility of the institution will be diminished otherwise and, as a consequence, so will its effectiveness.  It follows that staff members responsible for investigating complaints must be impartial and act with integrity and independence.   An investigator cannot exaggerate the evidence or draw conclusions that are not based on the evidence.  An investigator cannot base conclusions on, or let judgments be clouded by, prejudice or stereotypical attitudes. 
An investigation typically starts with an allegation that a particular action or non-action has taken place and that this action or non-action has breeched someone’s human right.  The purpose of an investigation, if undertaken, is to answer two questions: 
· Has there been a violation of human rights law that is within the authority of the institution, whether domestic or international?
· If so, who was responsible for the violation?
The investigation does this by allowing for the gathering of the physical, testimonial and documentary evidence necessary in order to establish or refute the alleged fact, as well as a critical analysis of that evidence.
 Investigative process
While the actual investigative process that is used by individual institutions will differ, an effective investigation process will be supported by adequate legal powers, and by staff that have the required skills and abilities, and tools, to perform the task.    
For purposes of this section of the Chapter (given the differences in approaches used by institutions it is not possible to be proscriptive), the following three distinct phases of the investigative process are identified and described:
· Intake (when a determination is made as to whether the complaint may be accepted for investigation, that is, it is within the jurisdiction of the institution, there are no other body which can remedy the matter, etc.)
· Investigation (when evidence is gathered and analysed, culminating in an investigation report); Some institutions carry out a preliminary investigation (when a determination is made as to whether the case may be decided solely on the basis the statements and submissions made by the parties to the when a determination complaint, that is, the complainant and the person/agency against which the complaint is made) either as the first step of investigation or as a separate preliminary step altogether.

· Decision (when the institution formally makes a determination as to the complaint and all subsequent action to ensure that that decision is respected)
It is important to stress again that this division of the complaint process into these phases is meant purely as an aid to examining the investigative process in more detail and does not imply or suggest that all institution should follow this approach.
Stage 1: Intake
Purpose
The Intake process is used to determine whether an allegation meets the necessary standards that would allow the institution to carry out an investigation.  It is also used to gather the information required to commence this process.
Step 1: Receiving complaints
Procedures for receiving complaints
The lodging of a complaint should be free of charge and ef​forts should be made to ensure that, as far as possible, complainants incur no direct or indirect costs.  Procedures established for lodging complaints should be encouraging and facilitative.  Excessively formal procedures may discourage victims from seeking help from the institution and result in unacceptable delays in starting investigations.  Ensuring that procedures are encouraging and facilitative requires an analysis of the situation faced by each individual institution; nonetheless, the following factors should be examined:
· Are the procedures appropriate given the cultural traditions?
· Do the procedures take account of illiteracy, where this is an issue?

· Do the procedures impose costs or unnecessary inconvenience on victims, for example a requirement that allegations be confirmed by affidavit or that a person present himself or herself in person when this requires travelling a distance?
· Are positive measures in place (translators, sign language interpreters or other assistants, for example) to assist certain disadvantaged social groups?

· Would electronic filing of complaints expedite the process?
In most institutions, a complaint is usually submitted by way of written statement, although the institution should have the capacity to receive an oral complaint.  An official complaint form is typically developed and used to gather and consolidate information about the allegation.   The complaint form should elicit all the information that is required to a make an initial decision as to the receivability of the complaint and, if the complaint is accepted, to commence the investigation. This would usually include:
· The name and contact points of the complainant and victim, if different;

· The name and contact point of the alleged perpetrator if known;

· A summary of the allegation, including what happened, when, to who, by whom, how and in what circumstances; and

· Whether the matter is before or has been adjudicated by any other authority.
A complaint might be filed in person or by telephone, in which case an officer will often assist in the completion of the complaint form, or through the mail or electronically.   It may be useful to consider establishing contact points throughout the country, particularly in remote ar​eas, to accept and assist in the preparation of complaints. Where possible, it is preferable for a complaint to be lodged directly with the institution: use of intermediaries, such as government bodies or members of parliament, will invariably delay and complicate the process.  They might also leave the impression that the institution is not independent.
National institutions should ensure the availability of information materials in appropriate languages, which set out the procedure for lodging complaints in clear terms.  The provision of such information will eliminate any need for a complaint to be lodged in person.  As discussed above, requiring personal attendance at the office of the national institution would disadvantage complainants living in remote areas and those without ready transpor​tation.
In the case of all complaints, and particularly in circumstances involving allegations of human rights violations by public officials, victims must be left in no doubt that their decision to come forward does not com​promise their safety in any way.  To be in a position to offer such a guarantee, a national institution must de​velop structures and procedures that support confidentiality - beginning with receipt of the complaint and continuing, as far as possible, throughout the investigatory process. Confidentiality should not, of course, be imposed on complainants against their wishes.
Step 2: Determining Whether to Accept a Complaint for Investigation
Introduction
The first responsibility of the institution in complaint investigation is to determine whether the allegation raised is one that should be investigated.   There are typically several considerations involved in making this determination, such as:
· Is the potential violation one that fits the criteria of a complaint that can be dealt with by the institution (does the institution have jurisdiction in the matter)?
· Is there another, more appropriate avenue through which the allegation may be resolved?

· Is the allegation one that can or should be resolved through individual investigation, or is there another, more appropriate action that can be taken by the institution?
With the exception of the last, which largely results from internal policy decisions of the institutions, the considerations discussed above should reflect matters set out in the founding legislation.

Does the institution have jurisdiction?
The issue of determining jurisdiction (subject-matter and object-matter) has been dealt with in the section of this Chapter that discusses issues common to all forms of investigation.  The comments made there, however, apply to individual complaint investigation directly and should be applied by the institution at the intake stage so that the institution avoids dealing with issues that are not within its mandate.
Restriction as to who may file a complaint
With regard to institutions with quasi-judicial authority, the Paris Principles set out a broad understanding of who may file a complaint.  The list includes not only the individual victim but also his or her representative, third parties and NGOs, Trade Unions or other representative organisations.  By inference, we can suggest that national institutions without quasi-judicial authority but which investigate complaints should follow the same example.  Nonetheless, there may be restrictions placed who is allowed to file a complaint (who has ‘standing’.)  These restrictions may relate to the national or other status of the complainant, whether third party complaints (complaints by other than the actual victim) may file complaints, whether ‘class action’ complaints are allowed and whether anonymous complaints are acceptable.  (Note that suo moto or initiated complaints are not being considered in this context since, by definition, such complaints, even if they addressed individual matters, would not be subject to the Intake stage.  This is because questions of jurisdiction and necessary information do not or should not arise with regard to them.)
Restrictions relating to National or Other Status
There may be discussion as to whether the ability to file complaints should be restricted to nationals of the country, to children of the age of majority, to those who are not incarcerated due to criminal activity, etc.   Most founding legislations of national institutions specifically provide that any person is entitled to lodge a complaint against the entities over which the institution is granted jurisdiction.  This must be seen as most closely matching the requirements of the Paris Principles, and the most in keeping with international human rights principles.   For clarity, leg​islative provisions may specify that "any person" is defined to include non-citizens and refugees, children and prisoners.
Some institutions have faced the question as to whether "any person" includes an association of persons.  Some national institutions have taken the position that, if the alleged violation of rights affected an organization as an identifiable entity and not just one of its members, then the organization has the right to file a complaint.  Specific​ity in legislation is desirable as detailed provisions can prevent technical arguments on this issue.
Complaints by Third Parties
Despite the fact that the Paris Principles recognise the right of third parties to file complaints, there are arguments for requiring, generally, that the person against whom the alleged violation(s) occurred lodge a complaint.  It is the alleged victim who has the best knowledge of the incident and who should prop​erly have the freedom to decide whether or not to make a complaint.  Nevertheless, it is sometimes the case that victim is not in a position to do so, for example if he or she is too young or is disabled by physical or mental incapacity.  In other situations, the victim of a human rights violation may have disappeared, is being held in custody in​communicado, or is dead.  Because of these very real possibilities, it is essential that formal provision be made for the possibility of complaints being lodged by a relative, friend, legal representative or concerned non-governmental organization on behalf of an alleged vic​tim.
Anonymous Complaints
Institutions generally require written com​plaints to be signed by the victim or by the person lodging the complaint on his or her behalf.  There are logical rea​sons for not permitting anonymous complaints, includ​ing the fact that national institutions have no way of verifying the validity of an anonymous complaint and cannot provide redress to an unknown victim. However, the fact that complaints cannot be made anonymously requires steps to be taken to ensure confidentiality. (See discussion later in this section dealing with this issue.)
Other Possible Restrictions
Institutions may also be restricted with regard to accepting older individual complaints.  Most commonly, complaints that pre-date the creation of the institution are usually beyond the jurisdiction of the institution.  Less commonly, the enabling legislation may impose a time limit on filing complaints, for example, a condition that the complaint must be filed within one-year of the event.  As we have already discussed in Section 1 of this Chapter, it is preferable, if such restrictions exist at all, to allow the institution some discretion, since there may be legitimate reasons for delay.
Some jurisdictions also allow the rejection of a complaint that is otherwise within the mandate of the institution if there are other mechanisms that may more appropriately deal with the matter.  A matter that may be dealt with through a union grievance procedure, for example, may be rejected if that process has not already been applied.  Where such restrictions apply, the institution should have some flexibility and discretion in the matter.  It may be that the ‘other mechanism’ does not work and so is not really appropriate.
National institutions are also generally empowered to reject cases that are considered clearly frivolous or unwar​ranted or unfounded in law.  Again, institutions should have latitude and discretion in making these determinations since law evolves.   
The experience of most institutions is that even with a strictly defined mandate, a national institution will almost always be re​quired to establish priorities regarding issues to be con​sidered.  Human rights principles may be at play in almost any area of human activity, and an effective national institution must interpret its subject-matter mandate in a way that avoids misallocation of human and financial resources.  This means that an institution may make an institutional decision not to accept or investigation a case if it considers that the issues is insufficiently important to warrant an investigation or that the likely outcome of a successful investigation does not warrant the effort.  
Step 3: The Decision 
Accepting to Investigate A Complaint
Accepting an individual complaint for investigation usually involves officially recording the complaint, assigning an investigation officer and notifying the parties to the complaint of this fact, as well as the process that will be followed.  While there may extraordinary circumstances in which confidential must be maintained, usually for reasons related to the personal security of the complainant or others, the principle of fairness requires that a person be informed of the allegation being made against him or her so that a defence can be made against them.  Many institutions also request that the alleged perpetrator provide his or her version of events at this time.  This is because the nature of the response will influence the scope of the investigation.  For example, an alleged perpetrator may accept the version of events put forward by the complainant, which might indicate that immediate conciliation is warranted.  Even if he or she accepts only certain elements of the allegation, knowing this immediately means that those issues do not require further investigation.
Decision Not to Investigate
If any of the conditions described above in this section apply, a national institution is entitled to decide not to investigate the complaint.  
In all situations where a complaint is rejected, however, it is essential that the institution inform the complainant of the precise reasons for the rejection.  Where appropri​ate, the institution should also inform the complainant of the existence of any alternative procedures that may be available.  Any delay in formulating or communicating a decision to reject a complaint should be avoided.  Quick action at this preliminary stage will ensure that the com​plainant is able to take full advantage of alternative means of redress.  It will also enhance the public image of the institution as a competent and helpful body.

6.3.2 Stage 2: Investigation

Investigatory Procedures
A national institution should de​velop standards and guidelines (including rules of procedure) to be applied to investigations.  While each institution will formulate its own procedures in this regard, the following principles should apply:
· Guidelines should reflect and be consistent with the respon​sibilities which the institution has been given and the powers which it has been granted to discharge those re​sponsibilities;
· While providing the necessary operational flexibility, they should also establish a fixed procedure which is not deviated from except in clearly defined circumstances; and
· They should set measurable goals of efficiency and timeliness.
The issue of standard of proof to be adopted when coming to decisions regarding investigations should be included in guidelines on the investigative process.  Consideration should be given to adopting a civil "balance of probabili​ties" standards rather than the criminal-law standard of "beyond reasonable doubt".  This may be justified in view of the eviden​tiary problems that can exist in many situations of sus​pected human rights violations and the fact that the objective of most investigatory mechanisms is remedial rather than punitive.
A national institution may need to call upon expert assistance to help it carry out efficient and effective investigations.  Some institutions are able to choose government officials and members of the po​lice or other forces who are, in the institution's opinion, best suited to the task at hand.  Where this happens, it is essential that the experts seconded are able to work independently of their parent unit.   It is also important to not recruit an expert from the same branch or area of government as the individual or agency under investi​gation.
Guidelines and standards for investigating complaints should be made public. This will serve to inform complainants of the investigatory process and will also likely enhance public confidence in the institution as a competent body for receiving and acting on allegations of human rights violations.  
Investigation Powers
An institution must have adequate powers to conduct effective investigation, and these should be set out clearly in the founding legislation.  The nature and scope of these powers are discussed in the section of this Chapter dealing with issues common to all forms of investigation, but they apply directly to individual complaint investigation as well.
The Investigation Process
An investigation is the formal examination of an allegation to determine whether or not the evidence available supports it.  Since powers related to investigation, as well as the investigative process, or parts thereof, are often set out in the founding legislation, an investigation may be said to be a legal process.   In the most general terms investigation involves the collection of evidence, the analysis of that evidence to form an opinion and the preparation of an investigation report to facilitate a decision based on that evidence.
Step 1: Preparing an Investigation Plan
An investigation plan is written plan setting out:
· Who the parties are, including their contact details;
· The types of physical, documentary and testimonial evidence that will be required; 
· The persons or organizations that have the evidence;
· The identity of witnesses and their relationship to the parties, if any;
· Expert testimony that might be required;
· The timing and delays related to the various steps of the investigation; and
· A summary of the key issues raised by the complainant and the steps required to substantiate or verify the facts related to these.
During the investigation, the plan may be modified to take into consideration new facts and developments, but its initial formulation will be based on the allegations put forward by the complainant, and any supporting documentation submitted, as well as the rebuttal provided by the alleged perpetrator.
Step 2: Collecting Evidence
There are three types of evidence that may be gathered in a human rights investigation: physical evidence; documentary evidence; and testimonial evidence.
Physical evidence is any evidence of a physical nature that could prove or disprove an allegation.  Blood, weapons, fingerprints, bruises on the alleged victim’s body are types of physical evidence. 
Documentary evidence includes any document, including: photos; notes that refresh memory as to events, feelings or observations; letters, reports (from NGO’s, the police, etc.), hospital or police records or notebooks, memos, etc that may serve to help prove or disprove the allegation.   
Testimonial evidence includes statements of the parties and of witnesses who may have seen the event or incident.  Testimonial evidence could also include the statements of others who may be in a position to corroborate one or another piece of evidence.  
Conducting Interviews
Since much of the evidence that is collected in human rights cases is collected through the interview process, it is essential that investigators be fully versed in interviewing techniques.   Interviews with witnesses should be conducted in a structured, organized and professional manner. The interviewer should take notes during the interview and these should be completed as soon as possible after the interview is finished. The notes should be specific and accurate and set out the key information provided by the witness on issues that are material to the case.   Unless the exact words of the witness are crucial, notes should not be verbatim transcripts of the interview.
Some institutions may tape record certain testimonial evidence.  While this is a good way of ensuring that the investigator does not misinterpret the evidence, tape recording testimony should not be done without the informed consent of the witness.  This is especially important when safety and/or security are an issue.  And in such a circumstance, procedures should be put into place to ensure that the identity of the person interviewed is protected.
The interview process can be described as having the following phases: preparation; introducing the process and engaging the witness; obtaining the witness’s account; documenting the interview; and, finally, evaluating the evidence.  As with the division of the investigation process into phases, the above-mentioned description is used to formulate the content of this module and may not correspond exactly with how an individual institution conducts interviews.  
Preparing for the Interview
Testimonial evidence is collected in most investigations.  It is therefore important that the investigator be well prepared for the interview.  He or she should consider in advance exactly what purpose the interview is expected to serve, ensure that all relevant information is at hand and develop questions that will elicit the information required.  All logistical arrangements should also be considered and concluded before the interview occurs.
Introducing the Process
The start of the interview should involve the investigator introducing him or herself to the person being interviewed and describing both the purpose and the process of the interview.  The person being interviewed should be made as comfortable as possible.  In particular, the person should be reassured that his or her confidentiality will be protected during the investigation process, if so desired.  Various steps can be taken to assure this: the person’s name can be suppressed from the investigative report; the identity of the individual can be withheld from the respondent if there is a real danger of threat to a witness or a party. 
However, persons must be made aware that the information they provide might be used to prepare the investigation report and, where this is a possibility, that it may not be possible to protect their identity should the matter go to court.  When safety is a legitimate concern, the person being interviewed must make an informed consent on whether to proceed.  It is vital, therefore, that the investigator never promise any action or protection that he or she is not in a position to guarantee.  
Obtaining the Testimony
The active phase of the interview – getting the interviewee’s account – is the crucial part of the process.  The investigator should, insofar as possible, let the person being interviewed tell his or her story without interruption.  (Where the person is getting seriously off-track, the investigator may guide him or her back to relevant issues.)   It is especially important to use active listening techniques – maintain eye contact; nod to affirm that you are hearing and understanding; summarize what has been said – to encourage the person to speak freely and openly.  The investigator should, however, take quick notes on matters that might require follow-up questioning.
Once the interviewee has told the story, the investigator should probe what has been heard.  It is important at this time to ensure that all relevant details come out, so that the investigator fully understands what is being said and can, where necessary, test the credibility of the person being interviewed.  The investigator should use proven interview techniques – use open-ended questions; avoid negative or leading phrasing that invite an answer; avoid making judgemental comments; check for assumptions by asking: “How do you know that?”; promote focussed retrieval (bring witness back to the event by asking them to close his/her eyes and recreate the experience); avoid use of jargon/technical language; allow time after the witness has finished replying to ensure that he or she has nothing more to add – throughout the process.  Where credibility is an issue, the investigator might consider ‘bouncing around’, that is asking questions out of the actual time sequence, or asking the same question at different times and in different formulations.  It is important that the investigator also never tell one witness what another has said.  This not only could breach confidentiality but also could influence what the witness will tell you.  
Documenting the Interview
When the information has been accumulated, the investigator should document the interview.  Preferably this should be done at the time of the interview or shortly thereafter.  Documenting the interview usually involves the preparation of interview notes – a summary of the relevant information provided by the witness.  These notes should be shared with the witness, who should agree with them.  Some institutions ask the witness to sign the notes as an affirmation of agreement with them.  In all cases, however, the investigator should date and sign the notes to establish it as evidence.
Evaluate the Findings
As the final stage of the interview, the investigator should review the evidence to determine its completeness, relevance and credibility.   Where necessary a second interview may be required to obtain further clarification (although this should be the exception).  The investigator will also have to determine the degree to which the testimony corroborates other evidence and whether the testimony suggests that other evidence should be sought.  
Step 3: Weighing Evidence and Preparing an Investigation Report
At various stages in the investigation an assessment is required as to whether the evidence gathered in sufficient on which to base a decision.   While it is not possible to define with precision when the accumulated evidence is ‘enough’, certain principles should be kept in mind:
· As discussed already, the standard of proof typically used by national institutions in coming to a decision is “the balance of probabilities” rather than the “beyond reasonable doubt” standard that typically applies to the criminal court.  The “balance of probabilities’ is a lower standard and simply means that the bulk of the evidence shows that the allegation ‘probably’ is or is not founded;
· The relevancy and probative value of the evidence individually and collectively should be determined;

· The consistency of the evidence with other evidence should be determined; and

· Testimonial evidence should be reviewed to determine its reliability and credibility.
Assessing the Relative Value of Evidence
Physical evidence is said to be the ‘best’ form of evidence (of highest ‘probative value’) because it is the most objective in nature and the least likely to require interpretation.  Its value may be lessened if care is not taken to ensure that it can be shown that the evidence was not tampered with.  This is called ensuring ‘the chain of possession’.
Several factors will influence the probative value of documentary evidence.  A document that is  ‘official’ in nature, made in the normal course of business close to the time of the incident would have high probative value.  For example, an official police report made immediately after an incident would be considered more valuable that a report made several days later and after an investigation has been launched or a private note made in a police officer’s diary.  This is because the ‘official’ record can more easily be authenticated and accurately dated.  Other factors to consider include whether the document is original or has been notarised or otherwise authenticated.  Such documents are of more value than mere copies.  Assessing the value of documentary evidence also requires assessing the document itself and assessing it against other evidence of all types.  Does the document show what the individual claims it shows?  Is it directly relevant to the case?  
Testimonial evidence, though widely used, is not as high in probative value as other forms of evidence.  This is because it can be influenced by human perception, motives and error.  Hearsay (testimonial evidence that describes something that someone else said happened) is a form of testimonial evidence, even if its probative value is more limited. 
The credibility (or truthfulness) of testimony evidence can be influenced by a number of factors.  Both sides to a complaint have an interest in the outcome and this might taint their perceptions of events.  Similarly, friendship or kinship may produce a loyalty to one or the other party to a complaint and a resultant bias in testimony.  There may be a real or perceived financial or other benefit associated with supporting one party or another.  Similarly there may be a real or perceived fear of saying something that may be seen as damaging to a person with power or authority, or just perhaps a sense of apathy as to the event or the need to get involved.  It is not that the existence of any of these factors is enough to negate the testimony, but the investigator should be as aware of them as possibilities. 
The reliability (or accuracy) of testimony can also be affected by several factors.  The physical condition of the person at the time is relevant, as are the conditions under which observations were made.  Does the person wear glasses, and if so was he or she at the time of the incident?  Were there any obstructions to seeing or hearing what happened?  What were the lighting conditions, the distance?  Was the person inebriated or in a state of lessened capacity due to drowsiness, etc.  As with relevance, these factors must be known to the investigator so that he or she can make informed choices as to whether they might affect a final decision.
Assessing the credibility and relevance of testimony involves assessing the individual statement and its relationship to other testimony and evidence.  As mentioned already, hearsay testimony is less reliable that direct observation.  But even with direct observation, the testimony should be examined to ensure that it is internally consistent, that is, that it is logical and consistent throughout.  The investigator will also wish to ensure that the inferences or claims made in one person’s testimony are consistent with the testimony of others.   The investigator will also need to assess the consistency of testimonial evidence against other evidence, including physical evidence.  Finally, the motives or interests of the person must be considered.  
Preparing an Investigation Report
At some point in time the investigator will determine that he or she has obtained enough evidence to allow the members of the national institution to make a determination.  To facilitate this, an investigation report is usually prepared.  While requirements will vary from institution to institution, an investigation report typically contains the following information:

· A summary of the complaint, the facts and the evidence, as well as the principal conclusions;

· The identification of the relevant human rights provisions (laws, international instruments, constitutional rights) that are at issue;

· A description of the relevant physical, documentary and testimonial evidence;

· An analysis of the evidence to establish the likely truth of the allegation;

· A conclusion clearly based on the analysis of the evidence; and
· A recommendation as to what action the institution should take to resolve the matter.
6.3.3 Stage 3: The Decision

Since the decision of the institution on an investigated complaint is the end of a legal process, usually one that is defined in the founding legislation, it is an activity that is not usually delegated to a lower authority.  Typically, then, one or more members of the institution make the decision.  This is not universally the case, however; some institutions delegate decision-making to an official or officials in the organisation.  In these circumstances the institution usually has checks built into the process to ensure that the decisions taken are well formed and consistent.
While the situation will vary from institution to institution, there is typically a finite range of decisions that can be rendered by an institution.  These would include:
· To consider that a violation of human rights has occurred and that appropriate remedial action is warranted;
· To find that, on the balance of evidence, no violation has occurred and that the complaint should be therefore dismissed; or
· To find that further investigation is required before a final decision can be made.
In the first circumstance – a finding that a violation has occurred – an institution would, in addition to the finding, usually set out either a recommendation for what should happen to resolve the matter, where the institution has the power to make recommendations for action, or describe the remedies that the institution will seek to impose or have imposed, where the institution has quasi-judicial authority.  The enabling legislation of many institutions specifically defines the kinds of remedies that may be applied or sought.
While there are no universally accepted standards as to what remedies should be sought or imposed when an institution finds that a violation has occurred, in principle remedies should strive to achieve the following objectives:
· The remedy should seek to ‘make whole’ the victim;
· The remedy should ensure that the perpetrator faces suitable action;
· The remedy should serve to prevent further similar cases of violation.
‘Making whole’ the victim means to return the victim to the situation that he or she would have been in had there been no human rights violation.  While it is not possible to describe the complete range of actions that might be taken to achieve this aim, in part because these would very much depend on the nature and severity of the violation and the impact it had on the victim, it is possible to list generic kinds of remedies that should be considered in individual cases.  These would include:
· An order to stop the violation;
· An order to compensate the victim for the material damage done, including indirect damage like projected loss of employment earnings, health and rehabilitation costs, etc.;
· An order to compensate the victim for pain and suffering caused by the violation direct; and
· An order for the agency to take such action as necessary to mitigate the damage of the harm by, for example, re-hiring an individual dismissed for reasons that violated human rights norms.
Remedies that ensure that the perpetrator is held accountable for his or her actions will also vary depending on the nature of the violation.  Some human rights violations will be criminal in nature.  While an institution does not have the legal authority to impose criminal sanctions, they may either recommend that criminal charges are launched or, in certain cases, carry such cases to the courts.  The remedies provided in these circumstances would be those authorised by the criminal justice system of the country in question.
Perhaps the most overlooked aspect of remedy involves the prevention of future violations.  In human rights law, the actions of an individual are considered the actions of the authority that individual represents, if those actions were taken in the course of employment.  This means that the employer is always liable for the actions of its employee and so should be named as a respondent in any complaint.  An employer can lessen its responsibility if it can demonstrate in the course of investigation that it took all reasonable action to ensure that the violation did not occur and to deal with the violation once it knew or should have known if had occurred.  Where the employer cannot demonstrate this, they too bear responsibility for the action and should be held accountable.  This could include actions in the areas we have already discussed (‘making whole” the victim and criminal prosecution).  In addition, however, an employer may be required to take other actions to prevent further violations, such as ensuring that its personnel are trained in its human rights responsibilities, developing a suitable policy on the issue at hand or more effective mechanisms to enforce existing policies.
Similarly, where a violation results because of the lack of an appropriate governmental law, regulation or policy or where the existing law, regulation or policy is insufficient or poorly applied, an institution can include actions in these areas as part of proposed remedy.   This is to ensure that the underlying or systemic cause of the violation is addressed so that similar violations do not re-occur. 
Powers To Implement Proposed Remedies 
There are a variety of powers available to different institutions to seek to have their proposed remedies implemented, including:
· The power to make recommendations;
· The power to make referrals;
· The power to make enforceable decisions.
The Power to Make Recommendations
Institutions with the authority to make recommendations only will address their recommendations to the appropriate authority.  Such recommendations are, of course, not binding.  The authorities receiving them may choose to accept or reject them.   As discussed in Chapter V, Providing Advice to Government, the authority receiving the advice may be required in law to respond formally to recommendations.  Moreover, an institution can publicly report on the degree to which its recommendations have been implemented through its Annual Report or other communications vehicles.
The Power to Make Referrals
A national institution may be empowered to re​fer a case which it has investigated to another responsible agency, including to the appropriate Ministry, to another government agency or a tribunal established for that purpose, to par​liament, to the judiciary, or to prosecuting authorities.
Generally a referral will be made as a follow-up step in the process, as for example when:
· A recommendation or decision is not acted on;
· A settlement of the case cannot be secured;
· The terms of an agreed settlement have not been met;

· The institution believes that obstruction and/or lack of cooperation makes investigation impossible;

· The investigation reveals the reasonable likelihood that a criminal act or disciplinary offence under law has been committed which warrants intervention by prosecuting authorities; or

· The investigation reveals that another body or agency may more appropriately deal with the matter.
An institution may retain some responsibility for the case even when it has been referred.  In the circumstance that a case is referred to a court or tribunal, for example, the institution should be able to appear before the body.  In other cases, the institution may wish to monitor the situation so as to ensure that the matter raised in the complaint is ultimately dealt with completely and appropriately.  Guidelines and procedures should be in place to set out the obligations, duties and authorities of the institutions when it refers a matter elsewhere.  
Power To Make Enforceable Orders
National institution may be granted the power to make legally enforceable orders and binding decisions. Such power will generally permit the institution to seize a higher body (e.g. a tribunal, court or prosecutor's office) in the event that a party refuses to comply with a decision within a given time. Even if the actual enforcement procedure is entrusted to another body, the power to make enforceable orders will benefit the national institution by considerably strengthening its authority with regard to complaints of human rights vio​lations.
Publicising Decisions
The Paris Principles give a national institution full authority to freely publicise its recommendations and decisions.   This is not, strictly speaking, a remedial power, and competence in this respect should generally co-exist with other mechanisms for remedy and redress.  Nevertheless, the ability to make public its findings is an essential prerequisite for establishing the credibility of a complaints mechanism and ensuring maximum effectiveness within the limits of its prescribed powers.
Publication also serves several other identifi​able purposes, not least of which is to inform public opinion and provoke discussion.  This can be particularly important where the cause of the complaint stems from wider problems of discrimina​tion or unfairness that may subsequently need to be addressed by parliament or another branch of govern​ment.  Publication of the results of an investigation can also be an effective means of assuring both present and future complainants that such matters are taken seriously by the institution.
As far as possible, publication of investigation results and decisions should take into consideration the confidentiality needs of the parties.  It may not always be necessary, for example, to publicize details of the com​plainants.
7. Section 4: Mediation and Conciliation

7.1 Introduction
The Paris Principles state that national institutions with quasi-judicial authority should seek “amicable settlement through conciliation”.   It can be said that national institutions are themselves an alternative dispute resolution mechanism: many national institutions were created to be a more effective and efficient alternative redress mechanism to the courts.  In the event, many institutions employ conciliation and/or mediation as part of the complaint-handling process, even institutions that are not quasi-judicial in nature.
7.2 Defining Mediation and Conciliation
That being said, it is also true that there is no common understanding as to the meaning of the terms.  Some institutions use the terms interchangeably and approach each in the same manner.  Other institutions see profound differences between conciliation and mediation.   The first is a process that involves the institution directly, one in which it plays an active and interested role even up to being required to approve any agreement reached; one that may even result after the institution has made a ‘finding’ on the matter.  Mediation, on the other hand, is ‘interest free’ insofar as the institution is concerned: since it makes no decision as to the merits of the case, it will accept whatever the parties themselves decide.
This difference in interpretation may lead to differences in when the process might be used.   An institution that marks a difference between an interest-free process (mediation) and a process in which the institution has an interest (conciliation) is likely to employ mediation at the start of the process.  This is because at that point all that is known is that there is an allegation and therefore the institution can take the position that it is ‘neutral’ and has no public duty to protect.  Those same institutions would use conciliation after the investigation has commenced.  This is because at that time the institution would have amassed evidence, have some basis for taking a position of the strength of the allegation and, because of this, have a public responsibility.  To adopt an ‘interest-free’ approach in those circumstances would be to ignore evidence it has at hand.  (Some institutions may carry out conciliation after an investigation is completed, and might even include it as a compulsory step in the process when there is a finding that an allegation has merit.  Clearly, adopting an ‘interest-free’ approach is such a circumstance may be seen as inappropriate.)  
Where an institution stands on the definition of the two processes also may influence what types of cases are subject to mediation.  For example, a Commission may believe that certain serious allegations should never be mediated – torture for example.  This is because the public interest in a just resolution should prevent an interest free approach.  Similarly, some institutions may hold that purely ‘interest free’ mediation should not be undertaken when there is a power imbalance between the two parties since this may lead to an injustice.
Institutions that support a purely interest free approach to all alternative dispute resolution processes argue that the interest free approach is more successful (in that more cases are settled this way), is more efficient (in that it requires fewer resources from the institution) and allows the parties themselves to dictate the terms of settlement. 
Whatever the position taken by individual institutions on the matter of definition, it is clear that alternative dispute resolution is a successful strategy for dealing with human rights abuses.  For the institution, it offers a less expensive and less time-consuming process.  For the parties, it allows a less confrontational way to resolve matters, which is especially important when a change in attitude or behaviour is considered more important than punishing a violation.
That being said, there are certain conditions that favour the possibility that conciliation and/or mediation will be successful.  These include:
For both processes:

· The willingness and the readiness of two parties to participate;

· The desire of the two parties to want to retain good relations;

· The degree to which both parties wish to avoid (further) investigation or other action;

· The desire of the parties to settle their difference as quickly as possible; and

· The authority of the parties to conclude a settlement: if either party is represented, that party must have the authority to settle the matter. If the respondent is a company, the representative at the negotiations must have the legal power to settle.
For mediation in particular:
· The degree to which each party wants to have control over the issues discussed and the process resolution; and
· The desire of the parties to have their side of the story heard by a third party neutral, without anything to fear.
7.3 The Objectives of Mediation/Conciliation
Both conciliation and mediation have a number of direct and indirect objectives.  The most direct reason for entering into a conciliation or mediation is to allow the parties to the complaint to settle their differences in a non-adversarial way, but a way that needs the needs of the parties.  That settlement usually forms the basis of a ‘settlement agreement’.  Indirectly, the process gives the opportunity to the parties to ‘tell their story’ and to take responsibility for the settlement of their differences, both of which can be cathartic. 
7.4 The Mediation/Conciliation Process
There is not a single, universally accepted mediation and/or conciliation process.  Moreover, some institutions may use a different process for mediation than for conciliation.  Despite this, a generic process is presented below.  This is for illustrative purposes only and is not meant to imply that there should be one approach used in all cases.   Where substantive differences in procedures might apply depending on what position the institution took as to the nature of the process, these are noted. 
Agree on the Ground Rules 
The parties to the process should have a complete understanding of the nature of the process to be used and the degree to which discussions and agreement reached are confidential.  Some institutions hold that discussions within the mediation or conciliation process are confidential and cannot be used in the event that the process is not successful and further action (e.g., investigation) is to be taken.  Others hold that such confidentiality exists with mediation but not for conciliation.  Similarly, some institutions hold that settlement agreements arrived at within mediation are not to be made public, whereas conciliation agreement settlements are in the public domain.  Parties should know which of these approaches will apply before the processes begin.
Listen to the views separately
Whatever the procedure, the mediator or conciliator may wish to begin by listening to the views of each side separately.  Such an opportunity to explain one's position is ordinarily therapeutic for the disputants and will provide a better idea of what is involved.  During this process, the mediator or conciliator must be willing to listen and should stay neutral.   Ensure the parties are willing to meet for the next stage before setting up the face-to-face meeting.
Bring the parties together 
Mediation and conciliation should always occur on neutral ground. When the parties meet in person, the meetings should take place in the Commission’s offices or other neutral offices, which do not provide an advantage for either party.
Define the role played by the Mediator
In mediation the role of the mediator is:
· To allow parties to present their respective points of view;
· To facilitate the parties in a way that allows them to come to a settlement;
· To ensure that neither side in the mediation is at an unfair disadvantage;
· To help parties record the settlement;
· To ensure that the settlement is respected; and
· If mediation is unsuccessful, to return the file for investigation.
In most circumstances, the facts discovered during mediation cannot be used in the investigation.

Define the role played by the Conciliator
In conciliation, the role of the conciliator is:
· To let the parties understand the results of the investigation and the relative weight and merits of the case, including likely outcomes if appropriate;
· To allow both parties to present their respective points of view;
· To facilitate the parties in finding their ‘interests’ and to come to a mutually acceptable solution, one that satisfies their interests as well as the public interest; and
· To help the parties record the settlement and present it to the Commission for approval, with recommendations;
· To ensure that the terms of the settlement are applied.
Negotiating the settlement agreement
The settlement agreement should be in writing and should be signed by both parties.   A settlement agreement is usually in the form of a legal contract and so may be enforceable.   The terms of the resolution should be consistent with international and national human rights law, should resolve the grievances of the parties, and should be sustainable, i.e. develop the durable capacity for dealing with further such disputes in future.  Settlement agreements that result from conciliation should respond to the public interest.  
8. Conclusion

Investigation is an important function for all national institutions.  It is important in its own right: it is through investigation that an institution is often most able to directly protect against human rights violations.   Moreover, the existence of an effective and independent mechanism to deal with human rights violations is a strong disincentive against abuse.   Investigation is also important because it is a highly visible activity, and one on which an institution’s independence, effectiveness and credibility are likely to be judged.  For all these reasons, an institution must fully understand its role in investigation.  This Chapter attempts to assist in this, but cannot replace more substantive training and instruction that will be required to ensure that those involved in the process can function professionally.  It is also important to re-iterate that the success of an institution in fulfilling its obligations with regard to investigation also depends directly on that institution being given the necessary powers, authorities and resources to carry out the function effectively and efficiently.   And that is an obligation of the State.
Chapter VIII:
The Relationship of National Institutions with Key Partners
1. Introduction

National institutions are an important part of the national human rights machinery, but they are only one part.  They must work alongside other bodies that also have human rights roles and responsibilities, including the Courts, Parliament and human rights NGOs.  It is both important and a challenge for national institutions to establish appropriate and fruitful relationships with these potential partners. This Chapter examines the nature of the relationship between a National institution and the Courts, Parliament and the NGO sector.    

2. Learning objectives

After reviewing this Chapter the reader will be able to:
· Define the relationships that should exist between national institutions and the Courts, Parliament and Civil Society, as well as the ways in which that relationship impacts on the work of an institution.
3. Relationship with the Courts
Complementary Role of institutions
National institutions are a part of the system of rule of law operating in a country.  This is most evident for institutions with quasi-jurisdictional powers, but it is true of all institutions.  Institutions that satisfy the Paris Principles will have a role in protecting human rights.  This role may be exercised primarily through the investigation of complaints, or through other programme functions, such as monitoring and advising government.  But in all events, the institution will likely make recommendations on how the country’s legal system may be enhanced to better protect human rights.  While it is important to recognise the role they play in this area, it is equally important to understand that national institutions are not meant to, and should not, replace other key parts of the judicial process, in particular the judiciary.   Like national institutions, the judiciary have an independent status.  They also have a defined and well-understood area of competence.  An attack on that independence or that competence is an attack on the judiciary itself, and on the principles of the rule of law.   In may be that the judiciary is weak in some countries, and not as independent as one would wish.  Where this is so, efforts should be taken to strengthen the judiciary and to enhance its independence.  It would not be appropriate is to give a National institution an oversight role over the courts as a means to these ends.
To ensure that there is no confusion over the roles played by the two institutions, it is important that the precise roles and responsibilities of a National institution be clearly laid out in legislation and that the area of jurisdiction of the institution be sharply contrasted with that of the courts.  The different spheres of responsibility should also be consistently and clearly be publicised. 
Non-interference in the Court’s Work
National institutions, as a rule, do not examine matters that are before the courts or take cases that have been decided by the courts.  (For further discussion of this see Chapter III, Building Blocks, and in particular the section dealing with the object-matter jurisdiction of an institution.)  Often this restriction is set out in the enabling legislation; even where this is not the case, this should be an operating principle for the institution.  The reasons for this are clear.  For an institution to accept a case that is before the courts is to put itself potentially at odds with the court since the institution’s decision could differ substantively from that of the court.  This would discredit one or the other institution.  If an institution were to give an opinion about a case before the court renders a verdict itself, that institution could be accused of attempting to influence the court.  The same difficulties hold true with taking a case that has already been decided by the court.  First, accepting a complaint that has already been decided by the courts is, in effect, setting the institution up as an appellate court, which is not the role of the institution.  Moreover, a decision of the institution that ran counter to that of the court would be to discredit the independent, competence and jurisdiction of the court.  In purely logistical terms, allowing a victim to access two venues is also tantamount to encouraging ‘forum shopping’ and duplication of effort.
Most jurisdictions will have a system of appeals that may be used to test the validity and fairness of lower court decisions.  This the mechanism through which decisions may be contested.  Where an institution has this authority (see next paragraphs), they might seek leave to intervene in the case as a way to ensure that its views are made known to the courts. 
In addition, some countries have established mechanisms such as judicial oversight bodies, usually formed of judges themselves, to deal with problems relating to the to the conduct of judges, including bias.  These have proven to be effective and are more appropriate than vesting an institution with such a responsibility.
Appearing Before the Courts 
This is not to say that an institution can play no role in cases before the courts.  Obviously, an institution with the authority to bring otherwise unresolved issues before the courts may appear as a direct party in litigation.  Moreover, where an institution has the authority to bring a case either to the courts or to a specialised tribunal, the decisions of those bodies may be appealed and the institution would then have the opportunity to appear before the appellate courts.
In addition, a national institution may be granted the power to intervene in legal proceedings (usually by sub​mitting amicus curiae briefs) in cases involving hu​man rights legislation or which involve a human rights issue over which the institution has competence. The institution can use this opportunity to ensure that the court is made aware of the human rights implications of the case at hand and of the relevant national and interna​tional standards.
The capacity to intervene in judicial proceed​ings is not automatic, however, and leave of the court to intervene must be sought. The granting of such leave will gener​ally be conditional on the institution being able to demonstrate why it has an interest in the matter. This should not be difficult if the case is brought under domestic human rights legis​lation.  In other situations, the national institution may need to show that human rights considerations are in​volved and, in the absence of a directly applicable legis​lative provision, that there is a basis in domestic law for the application of international human rights standards.
When an institution appears in court, either as a direct party to a process or as an intervener, in the event that the eventual decision does not reflect the institution’s view, the appropriate response is to seek leave to appeal where this is a possibility, not to criticise the decision or the quality of justice rendered.  As a general principle, national institutions should in their words and actions not do anything to bring disrepute onto the judicial process.

Strengthening the Judiciary
The judiciary plays a fundamental role in protecting human rights.  Courts may hear human rights cases brought before them by an institution with this authority, by the public authorities and/or by an individual or group of individuals.  It is therefore important for judges to understand and appreciate human rights law and the principles that underpin it.   National institutions may play a useful role in either undertaking or supporting human rights training for judges.   
Similarly, judges may not always be sensitive to how issues impact on particular target groups.  Sexual harassment is a case in point where judges, usually male, may tend to misunderstand the gravity of the hurt caused.  Again national institutions may have a role, directly or indirectly, in sensitising judges to these concerns where necessary.  Such training or sensitisation programs are usually done through the auspices of the judicial oversight agency so that there is no sense that the court’s independence is being challenged.

4. Relationship to Parliament

Reporting to Parliament 
Many institutions report directly to Parliament.  This is considered a positive practice since it enhances the National institution’s independence and ensures that its recommendations, advice and reports receive a hearing in that body.   Since Parliament is responsible to the people, reporting directly to Parliament also underpins the notion that a National institution is ultimately responsible to the public.  Reporting to Parliament also imposes certain obligations on the institution.  In a Parliamentary system of government, it is Parliament that usually has the responsibility to approve and disperse budgets.  It also generally has the responsibility for ensuring that the funds allocated are used appropriately and for the purposes intended.  At a minimum, then, an institution has to be transparent in its dealings with Parliament, as well as in its reporting to it, so that that body can discharge its responsibilities in an informed manner.  Being accountable to Parliament means being ready and able to defend what you have done, why and at what cost.  Independence cannot shield an institution from this oversight, nor should it.
Supporting Parliament in Law Making
The relationship of a National institution to Parliament will go much beyond that of reporting and accountability.   One of the main roles of Parliament is to make law, which will include law that has direct or indirect human rights implications.  It is important that Parliamentarians, therefore, understand human rights principles, as well as the possible human rights consequences of draft law.  National institutions should seek ways to ensure that this happens.   They can, for example, build relationships with Parliamentarians so that they are seen as partners not adversaries.  They can ensure that Parliamentarians have access to relevant documentation and information on human rights.  They can support or provide human rights training to Parliamentarians.  They can encourage the creation of a Human Rights Parliamentary Committee that could champion the cause of human rights in Parliament.
An institution should also routinely seek to submit its views, opinions and recommendations on draft legislation to Parliament and/or a Parliamentary Committee charged with reviewing that legislation, so that Parliamentarians come to consider a human rights analysis of proposed legislation as a necessary and normal process.   (For further information on the role of institutions in commenting on draft legislation see the Chapter VI, Human Rights Monitoring.)
Supporting Parliament in the Review of Government Programs 
Parliament has also a major role with regard to evaluating and assessing the work of government.  It can therefore be an important and useful ally when an institution wants to encourage government to act in a certain way, or cease acting in a certain way, to better ensure the promotion or protection of human rights.   Institutions should therefore develop relations with Parliament, Parliamentary bodies and Parliamentarians so that they have the opportunity to influence policy and program decisions.  Regularly appearing before Standing Parliamentary Committees, or their equivalent, to present a human rights analysis of governmental proposals is one important way to ensure that human rights issues are heard.  It will also ensure that such Committees come to understand that a human rights analysis should apply to all parliamentary decision-making.  
The Need to be Non-Partisan
National institutions have a responsibility to remain non-partisan in their operations.  In dealing with Parliament, therefore, they should seek to develop relationships with all political parties or factions.  While a National institution may have a view on what constitutes good social policy in human rights terms, it should be careful to remain above partisan politics.  This important for the institution’s independence and credibility; it also reinforces the fact that an institution is a creature of Parliament and not that of a particular political party.  It is especially important to maintain political neutrality during electoral processes.  There is, of course, a practical implication to this since the institution will likely be required to work with new governments from time to time, each reflecting a difference political ideology, and must be capable of doing so.

The principle of non-interference in the politics does not mean that the institution cannot have a human rights position on issues of the day, especially ones that are politically divisive.  An institution should, however, strive to present its positions based on strict human rights analysis without comment as to the pros and cons of the alterative political views being laid out.  It should also be wary of confusing what is required under human rights law and principles and what is the ‘best possible approach’ under human rights law or principles.  Where a given political opinion is clearly in conflict with human rights law or principles, however, this is subject to fair comment.
Parliamentary Immunity
Like the judiciary, Parliament too has independence and a defined area of competence.  They also usually have immunity for activities carried out within the course of their duties.  The scope of the immunity offered varies from State to State, but institutions will be bound by the situation that exists in its country of operation.  (For further discussion of this see Chapter III, Building Blocks, and in particular the section dealing with the object-matter jurisdiction of an institution.)  
5. Relationship with Civil Society

Cooperation is both a Requirement and a Need
National institutions have several important reasons to wish to cooperate closely with civil society in general, and the NGO sector in particular.  The Paris Principles specifically require national institutions to cooperate with the NGO sector.  More pragmatically, and as has been discussed throughout this handbook, the overall responsibilities of national institutions in promoting and protecting human rights are extremely broad and cannot be realised without the active and ongoing engagement of other human rights actors.  Cooperation is therefore a requisite for success.  Similarly, the resources available to national institutions will likely relatively modest in comparison to the need at hand.  This scarcity of resources is a reality for civil society generally and NGOs in particular as well.  Cooperation and coordination is therefore needed to ensure that limited resources are used wisely, including by avoiding the duplication of effort. 
Cooperation and coordination also provides practical advantages to both national institutions and civil society.  Civil society, in particular the NGO sector, operates at the grass roots level and will therefore have local information may not be so readily available to a National institution.   This information is necessary to allow the institution to develop effective initiatives to deal with current issues.  The information can also provide the institution with the opportunity to take preventive action to deal with local issues that might emerge later as more serious human rights problems.  National institutions, on the other hand, can offer civil society a number of advantages as well, including: a greater expertise in certain fields; a broader perspective on rights issues; and mechanisms through which issues may be addressed more effectively.  Institutions can also be the bridge between civil society and government.  Because of their respective responsibilities and perspectives, the State apparatus and civil society often are trapped in an uncomfortable, if not adversarial, relationship.  A National institution is in a unique position - it is a State institution, but it is independent of the State.  This unique vantage point allows the institution to promote dialogue between the State and civil society and, at times, to be the interface between the two.  Encouraging greater dialogue and cooperation between the State and civil society will benefit both sectors; it could also lead to an enhancement of the culture of human rights generally in the country. 
Cooperation Does Not Preclude Differences 
Cooperation and coordination is not the same as controlling.  A strong and effective civil society is vital to the human rights health of a country.   A national institution may provide the focal point for human rights in a country, but it must respect the major role played by civil society in supporting the promotion and protection of human rights.  Civil society is not a junior partner to an institution.   In developing relationships with the sector, therefore, a national institution must not seek to dominate and control.  Not only would this be rejected as inappropriate by representatives of civil society, it would be counterproductive to the desire to improve the human rights situation in the country.   A strong and vibrant human rights culture requires there to be a strong and vibrant, and independent, civil society.  
There are also constraints as to the degree and level of cooperation possible which must be understood.   A national institution is not an NGO.  It has a legal basis that sets the parameters of its operations.  NGOs serve a constituency and generally have a responsibility to advance the cause of that constituency through advocacy.  The constituency of a national institution is all the people of the country, not one group or another.  
The differences between NGOs and national institutions are perhaps most pronounced with regard to the investigation of complaints.   While an NGO has the duty to advance the cause of the community that it serves, in investigation a national institution is a neutral fact-finder and cannot advocate for one side or the other.   A national institution must be, and be seen to be, as independent from the NGO sector, and the concerns of a particular group, as it is from government.  In investigation, a national institution may operate within a legally-defined framework and most comply with that framework, as well as with the general principles of justice and the rule of law.
There are other tensions or misunderstanding that may surface as well, especially at the point when there is discussion about the possible establishment of a national institution.  Civil society may be suspicious of a government’s motivation in establishing a National institution.  It may view the establishment of an institution has having more to do with a government’s wish to deflect criticism than an honest desire to help secure human rights.  A national institution is, after all, a State-sponsored and State-funded organisation and so one can understand why civil society might be cynical, especially if it is not aware of the positive role an institution can play.  For this reason it is important to involve civil society in the debate on the establishment of a National institution as early as possible so that it has a stake in ensuring that an institution satisfies the Paris Principles.   
A proposed or newly created national institution may also be seen by civil society as a potential rival for donor funding.  If fact, the roles played by national institutions and civil society are complementary but different, and the establishment of a strong human rights culture in any country will require that both operate and do so effective.  Civil society must understand that national institutions are a fact of life, and can play a leading role in promoting and protecting human rights.  They can also, through the real possibility of cooperation and collaboration, enhance programming opportunities rather than diminish them.  At the same time, to the extent that a National institution receives donor funding, this should not be at the expense of civil society.   And donor funding can promote the real cooperation and collaboration between the two sectors that is necessary for human rights to flourish.
6. Conclusion
Throughout this publication the important roles and responsibilities of a national institution have been examined.   Institutions do not operate in isolation, however, and there are other bodies with major roles to play in securing human rights.  The task of doing so, given its enormity, importance and difficulty, can best be achieved if all those involved with promoting and protecting human rights – in particular institutions, the courts, parliament and the human rights NGOs sector - understand their unique areas of competence and coordinate and cooperate when this is practical and appropriate.   Each of these bodies can contribute greatly to the human rights situation; each must be respected and supported; each must work constructively with the other.  Ultimate the successful implementation on human rights depends on this.

Chapter IX:
Challenges Faced By Institutions in Situations of Conflict or Post Conflict
1. Introduction 
The countries in which national institutions operate have very different histories, cultures and traditions; their current situations also vary dramatically.  For this reason each institutions will face unique challenges.  Few institutions, however, operate in situations that are so extreme or challenging that institutions there must redefine what they do and how.  This is the case with institutions that operate in situations of conflict or post conflict.  This Chapter specifically looks at the challenges institutions in these situations face, and how they may attempt to respond to them.  The Chapter is meant to provide the reader with an understanding of the difficulties that an institution operating in these situations face and the ways in which that institution might modify its programmes to respond to these difficulties. 
2. Learning Objective
After reviewing this Chapter the reader will be able to: 
· Identify the unique challenges that an institution operating in a situation of conflict or post conflict faces and describe how these might impact programme delivery
3. National Institutions in Situations of Conflict

 Introduction
The role of a national institution during situations of internal conflict in the country will differ from that of an institution operating in a peaceful environment.  Some differences will relate to modifications an institution makes to the nature and scope of program activities being undertaken.  These differences are discussed in the section of this Chapter entitled “Challenges in carrying out normal programme functions”.  In addition, however, an institution operating in a situation of conflict might be required to make a fundamental shift in programme emphasis from normal program activity – public awareness building, monitoring and investigation, for example - towards activities related to peace building.  This is discussed in the following section.
Unique Functions of institutions in Times of Conflict
Efforts to build peace
National institutions operating in times of conflict may be unable to carry out normal programming, as when the degree and severity of violence means that the institution’s staff cannot travel safely.  Moreover, the prevailing situation of violence might make normal programming meaningless: when violence marks the daily lives of individuals, it is difficult to convince them that respect for the human rights, especially those of the alleged perpetrators, is important.  For these and other reasons, an institution may determine that building peace is both an important end in itself, and a requisite for implementing other more traditional human rights programming.
An institution’s efforts to build peace would, at a minimum, likely involve the following range of activities:  efforts to promote dialogue between combatants; efforts to promote peace-building efforts among representative communities; and efforts to encourage acceptable and necessary accommodations to deal with underlying human rights issues that may be at the root of the conflict.
Promoting Dialogue Between Combatants
Resolving conflict requires that the combatants enter into a respectful dialogue.  Institutions therefore may seek ways to ensure that this dialogue can commence.  This is not likely to be a straightforward or easy task since the fact that conflict exists means that normal channels of dialogue have failed.  It may be possible, nonetheless, in the absence of these normal channels for an institution to establish itself as the interface between combatants.  To do this, it must establish its credentials as an honest interlocutor.   It must convince non-State actors that it is not a front for the Government; it must convince the Government that it is not a sympathiser of the insurgents.  This might best be accomplished if the institution could join with other non-politicised social forces - religious, cultural, traditional leaders  - to form a peace group whose sole aim was to encourage a peaceful solution without firm reference to terms and conditions. 
Promoting Peace-building Efforts Between Communities
Insurgency may be fed by animosities that exist between different communities.  National institution can encourage and promote peace-building efforts between communities that feel aggrieved.  Even in the most divisive circumstances there are always moderates within communities in conflict.  A national institution should seek out these moderates and facilitate meeting to allow them to discuss the issues at play in the conflict, as well as ways in which peace and harmony can be restored.  Representatives of Church groups, NGOs active in promoting peace, local leaders, respected elders all can be brought together to demonstrate that there are other options for change beyond conflict.
Proposing Solutions To Underlying Problems
National institutions also have a responsibility to promote acceptable solutions to the underlying issues to the conflict.  This requires, first, that they develop a deep understanding of those issues from the perspective of both sides in a conflict.  It is important that the institution be seen to appreciate the points of view at play since failure to do so will mean that one side or another will not feel that their concerns are being heard.  It also means that the institution must develop recommendations that not only respond to the concerns of the sides but that are practical.  When possible, attempts can be made to get agreement where agreement is possible before moving on to more difficult issues.  As with other efforts to promote peace, there would be advantages if proposals put forth were ones that found favour with moderates within the combatant communities.
Challenges in Carrying out Regular Functions during Times of Conflict
Advice to government
National institutions have a responsibility to advise governments on their human rights responsibilities during times of conflict.  In fact, it is precisely during such periods that respect for human rights is most important.  An institution that retains a strong and unbending focus on human rights issues in times of conflict may face criticism from the governing authority and its supporters.  These criticisms may include: that the institution cares more for human rights violators than victims; that the institution is holding the government accountable for standards that are being ignored by the other side; that the institution is naïve since the need to ensure security trumps human rights.  To dull the possible impact of the first two potential criticisms, it is important for a national institution to note and hold rebel factions accountable for human rights violations they commit, in addition to holding the State accountable to its human rights obligations.  With regard to the last, while a government has the duty to protect itself and its people from violence, it does not have a carte blanche to act in any way it wishes.  The major international agreements do allow, with regard to certain rights, latitude on the part of government to restrict their application to ensure public order.  Moreover, there is a mechanism available to States to suspend or restrict some rights by ‘derogating’ from a treaty.  States must follow formal procedures for doing so, however.  Where a State intends to restrict rights in this manner, the national institutions must press them to fulfil their responsibilities in this regard.  Moreover, certain rights are not subject to derogation, and a national institution must remind any government that is considering a restriction on these rights of this fact.
An insurgent group is by definition operating outside the legal framework of a country.   In some ways, therefore, it may be impossible to hold it accountable for human rights violations in the same manner in which government’s are held accountable for their actions.  Nonetheless, some international rights norms apply to all combatants whether State actors or not.  There is also a body of opinion which holds that where an insurgent group has the effective control of an area, it is the de facto government and therefore holds the same responsibilities, and is liable to the same consequences, as are governments with respect to human rights violations of customary law.  A national institution has the responsibility to let insurgent groups know that they too have human rights responsibilities and will ultimately be held accountable for them.  
A national institution must also provide advice to the government on how to respond to the underlying problems and tensions that have led to the conflict since many of these will likely relate to human rights issues.  
Training, Education and Public Awareness
An institution operating in a situation of conflict will wish to ensure that State Organs involved understand the human rights and humanitarian norms that apply, as well as the potential consequences of breaching them.
The institution may also wish to redouble efforts in community-based training in human rights principles, especially with regard to the need for respecting the rights of people who may not share the same political view or belong to the same cultural, ethnic or language group as the majority.
Where the root of the conflict lies in a real situation of inequality, the institution must make every effort to ensure that the majority population understands the nature of legitimate grievances, as well as the need to address them. 
Where large numbers of persons are displaced by the conflict, training may be required to ensure that the population in areas to which persons are displaced are sensitive to the situations of those individuals, as well as their rights.  Similarly, institutions in adjacent countries may have to ensure public education on the rights of refuges, where this is an issue. 
Monitoring human rights
While the general discussion on monitoring set out in Chapter VI applies equally to monitoring in conflict situations, certain issues take on special importance.  The absolute obligation on human rights workers to “do no harm” must be respected, especially as regards individuals that might be identified as being with one side or another in the conflict.  Safety considerations are paramount, both with regard to the public generally and the staff member; rules about confidentiality and protection of witness/victim identity apply.
In many situations the institution may be required to conduct ‘events monitoring’ since full-scale investigation may be neither desirable nor possible. This will require the monitors to fully understand the human rights and humanitarian law norms that apply.
Institutions operating in situations of conflict will also likely have to monitor the situation of internally displaced persons to ensure that their needs are adequately being met and that, if they are from a minority population, their rights are not being ignored.   Similarly, institutions operating in adjacent countries to a country in conflict may also have to be vigilant in monitoring the rights of refugees that enter its country. 
Investigation 
As with the discussion on monitoring above, the general principles that apply to human rights investigation as set out in Chapter VII apply to investigation in conflict situations as well.   Again as with monitoring, issues surrounding ‘do no harm’ and safety and protection of identity have a particular importance to investigation conducted in situations of conflict.
An investigation of an insurgent action may not be ‘actionable’ by a national institution in the same way as one against the government, but the facts should be recorded and the initial decision reached so that the evidence and the decision may be acted on at a later time.  This might be particularly important if, when the conflict ends, specialised international or national tribunal are set up.  
National institutions should be aware of, and where possible fully document, particular human rights problems that may occur in situations of conflict: the use of child soldiers; the use of sexual assault as an instrument of war.
3.4     Establishing institutions in Times of Conflict
Economic, social, political or cultural grievances between groups often are at the root of situations of conflict.  It follows that the conflict cannot be satisfactorily resolved without addressing those grievances.  However, the fact that a situation of conflict exists at all suggests that the normal political, judicial and other systems available have failed to resolve the disputes at issue.  While at first blush, countries experiencing armed conflict would not seem to be ripe for the establishment of a national institution, this is too pessimistic a conclusion.  Clearly it would be preferable to have a national institution before conflict sets in so that the underlying tensions between communities could be dealt with before they erupt into violence.  Nonetheless, establishing a national institution during conflict may be a way to promote dialogue between moderates on all sides.  It might also signal the government’s intention to deal with existing problems, as well as provide some check on potential abuses on either side of the conflict.
4. National Institutions in Post-Conflict Situations

4.1        Introduction 
As with institutions operating in conflict situations, institutions operating in post-conflict situations are likely to play roles that are unique to them, as well as to modify the ways in which normal program functions are carried out to respond to the unique situations they face.  
4.2        Unique Functions of institutions During Post-Conflict Situations
Defining the balance between reconciliation and justice
The social fabric of a country will have been damaged by prolonged conflict and therefore countries in post-conflict situations will need to promote reconciliation between peoples.  Reconciliation processes may serve various objectives.  They will ensure that people, especially those that have experienced violations, are able to give a voice to their feelings, experiences and expectations.  They may support the rehabilitation and reintegration of combatants into society.  There may serve as a vehicle for dealing with past abuses so as to ensure that gross human rights abuse is not met with impunity.  A number of different models have been developed, but all feature efforts at both reconciliation and ensuring that justice is done.  The balance that is appropriate in any one country is a matter for that country, and its people, to decide, so long as it is consistent with international norms.   An institution can  play a useful role in helping define where this balance may be found, including by surveying the views of the people.
Documenting Past Abuses
Institutions that are created in post-conflict situations may be given the authority to accept and document allegations of abuses that occurred during times of conflict.  The institution may not have the authority to investigate the abuses, since they would pre-date the creation of the institution; nonetheless giving an institution the authority to compile allegations and evidence could serve a number of important functions.  It would serve to give past victims a chance to be heard.  It could facilitate the development of a data bank of information that might be useful if a special process were put in place to deal with such abuses.  It would establish the historical record.
Where conflict has resulted in serious crimes against humanity, specialised international or national tribunal may be set up.  A national institution that has documented past abuses may provide evidence in that forum.
Supporting Reintegration 
With peace comes the demobilisation of combatants, and with demobilisation comes the need for rehabilitation and reintegration.   National institution can play a role in this.  This could include: preparing the terrain through community-centred awareness programmes; lobbying the government and others to financially support the initiative to ensure that ex-combatants can earn a livelihood; and dealing with allegations of abuse quickly and effectively.  Given the overwhelming need to support reintegration and harmony, non-adversarial approaches might be best suited to dealing with potential problems.
Land redistribution may also become an issue with demobilisation.  An institution may have to be especially vigilant and responsive to potential human rights problems related to this.  Issues should be addressed quickly and, to the extent possible, in non-confrontational ways since the effort should be to rebuild harmony within the community.
Re-integration issues will also arise with regard to returning refugees or displaced persons.  Many of the same tensions discussed above with reference to returning demobilised combatants will apply to these individuals as well.  
Supporting Special Initiatives for Child Soldiers and Child Abductees
Child soldiers and children who have been abducted will have very special needs to consider.  Of prime importance is the need for comprehensive programs to allow these individuals to deal with the trauma they have experienced, which may have included sexual abuse.  
There may also be a need to support the specific reintegration needs of the former child soldier or abducted child.  This will likely involve special education and training initiatives in that age, and other factors, may make the possibility of returning the children to regular classrooms unrealistic.  It may mean the establishment of alternative care programs for children with no family.  It may also mean special efforts to promote the acceptance of these children back into the community, which, for a variety of reasons, may be reluctant to have them back.  
4.3     Challenges in Carrying our Normal Program Functions
Training, Education and Public Awareness
A country that has experienced long periods of violence and upheaval will have likely either not developed a strong human rights culture or had that culture severely weakened.  Institutions will therefore likely consider general human rights awareness training as a priority.  People who have lived under those same conditions may also be unaware and/or untrusting of official mechanisms, including a newly created national human rights institution.  Institutions will have to develop education programming to advertise what it can do and establish their credibility.
Human rights workers, including NGO activists, are often targeted during conflict.  Many may have been killed as a consequence of their activities; many more will likely have gone into exile, and may not return immediately, if at all.  This is a serious loss for the country’s human rights culture and national institutions may determine that there is a particular need to support the creation of, and capacity development for, NGOs in post-conflict situations.
Many situations of conflict are caused or acerbated by real or perceived inequities suffered by religious, ethnic, social, cultural, political or other minorities.  To the extent that this is the case, a national institution operating in a post-conflict situation will develop specific education programs directed towards ensuring that minority rights are both understood and respected. 
Armies and/or Police Forces are often implicated in human rights abuse.  These tendencies may have become heightened during a period of conflict, during which normal conditions of discipline and accountability may have been relaxed or ignored.  In addition, a peace agreement, or simple political reality, may require the integration of former combatants into such forces.  In all circumstances, but especially if rebel forces have become integrated, professional training for the Army and Police will likely be a priority for institutions operating in post-conflict situations.
Advice to Government
As discussed above, to the extent that human rights issues were the cause or proximate cause of past violence, an institution will concentrate on providing advice to Government on how to deal with those issues in a way that will prevents them from re-occurring. 
To the extent that the State is not a party to, or has reservations on, existing international human rights treaties or has not acceded to existing Optional Protocols on communications procedures, an institution might put a premium on advising the State to do so.  This is especially important if either or both could serve to mitigate the problems that led to violence in the first instance.
Monitoring human rights
To the extent that there are human rights issues that were considered direct or indirect causes of past violence or instability, an institution operating in post conflict situations would likely make these priorities for their monitoring activity.
Peace agreements, whether interim or final, will usually contain provisions that require one side or another, or both, to do, or refrain from doing, certain things.  Where this is the case, the institution would likely want to monitor how well these provisions are being adhered to.  This will be especially important if there is a residue of mistrust between the parties, or if one side or the other attempts to make exaggerated or misleading claims.
National institutions will also likely wish to put a priority on monitoring the reintegration of combatants, refugees and displaced persons into the community.
Investigation 
An institution would likely consider the investigation of issues related to the root causes of past violations, including possible minority rights issues, as a priority, and link this activity with its monitoring activity.  It might consider a public enquiry into the causes and consequences of past violence as a way to bring underlying tensions into the open where they may be discussed and resolved.  The process might also be considered as part of the restorative justice process.  In addition, certain issues might assume more importance to an institution since they are directly related to peace building efforts.  Land claim and land distribution issues, for example, may assume more importance in the context of reintegration and therefore be considered a higher priority for the institution.  In either case, the institution’s objective should be to restore harmony within the community and might therefore seek non-confrontational and non-adversarial ways to resolve conflicts noted.
4.4      Establishing institutions in Post Conflict Situations
The establishment of a national human rights institution has become a feature of recent peace proposals and agreements.  There is an acceptance that institutions can play both a preventative and restorative role in such circumstances.  Their role in promoting human rights, tolerance and respect, and in resolving human rights difficulties, can help ensure that local issues are resolved without recourse to violence.   They can also help deal with the particular fallout of past violence in ways that bring closure to them.
5. Conclusion
Institutions operating in conflict and post conflict situations face extreme challenges that may require them to alter the programmes they implement or even undertake entirely different programming.  Despite the difficulties that these institutions face it is imperative that they remain as active in human rights promotion and protection as possible since it is precisely during these periods that the rights of the people are most in jeopardy.   It should also be apparent that institutions operating in these extreme and difficult situations deserve the support and encouragement of the international community, including their fellow institutions.

Chapter X:
Support for the Establishment and Strengthening of a National Human Rights Institution

1. Introduction
This Chapter examines the process that might be used for the establishment of a national human rights institution.  It suggests that the process of establishing an institution should involve broad-based consultation and identifies the key questions that might have to be addressed in that consultation.   It notes the important contribution that external advocates can make in the process, but makes the point that the process must be driven by national will.  Finally, it points out the key considerations that will be of immediate importance to a newly created institution and makes a number of suggestions on how these issues may be addressed.  The Chapter is meant to provide the reader with a good understanding of how the creation of an institution may be supported and what is critical to ensuring that the process is successful.
2. Learning Objective

After reviewing this Chapter the reader will be able to:
· Describe, in general terms, a process for encouraging and supporting the establishment of a national institution;
· Define the key considerations that are relevant in determining what model of institution is best suited to the country in question;
· Describe the management issues that a newly established institution might be required to address immediately; and
· Describe the benefits that might come from establishing links with other institutions.  
3. Advocacy for the Establishment of National Institutions

Introduction
There is a growing interest in establishing national human rights institutions.  In part, this results from an increased acknowledgement that strong national mechanisms are important to ensuring that human rights are implemented at the local level.  It also results from the recognition that national institutions are potentially transformative agents in societies marked by inequalities or divisions.   For this reason, the establishment of a national institution is increasingly being mandated by peace agreements brokered with international assistance in countries that have been torn by war or rebellion.  More generally, the UN has played an increasingly active role in suggesting that institutions are an important indicator of any State’s commitment to human rights, and it has supported these institutions in their nascence.   The international aid agencies of many countries have also supported the establishment and strengthening of institutions.  In addition, international and regional networks of national institutions have been influential in encouraging the creation of national institutions.
The process of establishing a national institution may be considered as comprising two separate stages.  The first involves developing a national consensus for the establishment of an institution.  The second involves the mechanics of establishing the institution, including enacting appropriate legislation.    It is important that the process be transparent and consultative at all times, and that the Paris Principles and the experience of other institutions be used to support the work.  While the participation of international organisations and experts can support the process, care should be taken to ensure that the institution established truly reflects national consensus, national will and national need.
Developing National Consensus
National institutions have at times been established without wide public consultation and debate.   Preferably, however, national stakeholders should be actively involved in the discussion that leads to a decision to establish an institution, including an examination of the roles that a national institution can play and how these might benefit the country situation.   The international community can play a leading role in sparking that discussion and supporting it once it has begun.
To begin the process of developing a national consensus for establishing an institution, two things are required.  First, national stakeholders who should have a part to play in the discussion must be identified.  Second, a mechanism and framework for that discussion must be established.   In identifying national stakeholders, it must be remembered that political will is a prerequisite for the establishment of a national institution.  Not only is an institution a State organ but also it must be mandated either through the constitution or legislation to be in conformity with the Paris Principles.  There can be no institution, therefore, without government action.  This suggests that those working for the establishment of national institutions must find and/or cultivate political partners for the process.   Having one or more highly placed politicians to champion the establishment of a national institution can be helpful.
Even with political involvement, governments may choose to act only if they sense that there is a broad national base of support for the establishment of a national institution.  NGOs active in human rights, academics and lawyers involved in human rights, journalists with an interest in the area are all potential allies in lobbying for the establishment of an institution.  
It is also important to ensure that groups representing disadvantaged or marginalized groups are involved in the discussion.  Not only will these groups have an important perspective to bring to the table, but also, as potential prime beneficiaries of the institution’s programmes, it is important that they feel a sense of ownership in the process.  This sense of ownership can lend the newly created institution, once established, legitimacy with those groups and individuals.
Local groups likely will require basic information about the nature and function of national institutions, and perhaps some concrete examples of how they may assist in protecting and promoting human rights.  Material should be developed to facilitate this.  In some circumstances, it might be helpful to arrange for key potential national leaders to interact directly with practitioners and/or experts in national institutions to discuss these issues directly.  On many occasions, practitioners and/or experts have been invited to participate in national conferences or workshops to discuss how a national institution might contribute to the national system of human rights promotion and protection. 
International organisations and NGOs can also be used to support the establishment of a national institution, and may be able to provide examples of how institutions in other countries in the area have operated.  International and regional organisations of national institutions will be particularly helpful in providing practical advice and assistance in efforts to establish a national institution.
A variety of approaches are available to share information on the important role an institution might play, including seminars or workshops involving Parliamentarians and representatives of civil society.  Wherever possible, the initiatives should use experts and/or resources provided by the International or Regional Networks of national institutions since they will be best able to speak to the practical realities of institutions and respond to any concerns that may be raised.
As discussed in Chapter IIX, “The Relationship of National Institutions to Key Partners”, NGOs may initially be hesitant to support the establishment of an institution for a variety of reasons, including a fear that the institution will not be truly independent.  Organising contact between local NGOs and International or Regional NGOs that interact with national institutions may prove useful in overcoming this.
Establishing a National Process for Creating an Institution
At some point in time, national authorities must take on ownership for the idea of creating an institution.  Given the nature of an institution, this inevitably means that Government will take responsibility.  And given the nature of Government, an individual Department is often tasked with the responsibility of overseeing the development of an institution, the Ministry of Justice, for example.  Whatever the mechanism employed, two factors are critical: one, the Government must be serious about its commitment to proceed and, two, the process put in place to do so should be as transparent and participatory as possible.  The Government can signal the seriousness of its commitment by publicly confirming that the institution to be established will conform entirely to the Paris Principles and by facilitating broad-based consultations with all stakeholders.   Ensuring that the process remains broad-based will also help ensure that the institution that is eventually established has legitimacy in the eyes of key human rights stakeholders.  A commitment of conforming to the Paris Principles and the broad-based process will help ensure that the institution is as strong and independent as possible and will contribute to its eventual effectiveness.
Several key factors must be examined closely in the process of establishing a national institution.  A decision must be made as to the nature and mandate of the new national institution.  The considerations that must be examined in this analysis are discussed in Chapter III, “Building Blocks”, and set out in an abbreviated form in the checklist attached to that Chapter.  The eligibility requirements for prospective members of the institution must be established, as must the process through which these members will be selected.  Appropriate enabling legislation must be developed to codify these decisions, and others, and ensure that the institution has a strong basis for carrying out its responsibilities.  The Government, national stakeholders, and the UN and other international players, including the international and regional networks of national institutions, should continue to have an important role in these deliberations.
It may be helpful if one or more working groups are set up comprising representatives of all important social sectors, perhaps assisted initially, periodically or in an on-going manner by practitioners and/or experts in national institutions, to examine these issues.  If more than one working group is created, they should meet together regularly to assure that each shares the same basic vision and understanding.
3.4       Considerations in and Implications of Decisions
Relating to the Model of Institution to be Established
The various models of national institutions that currently exist were described in  Chapter III.  Each of these models can conform to the Paris Principles and, in that sense, each satisfies the basic international requirements for a national institution.   
Each of the various models that may be selected has certain relative advantages and disadvantages.
As a general principle, institutions that are Ombudsperson-like are easier to create and operate in that they are headed by a single person, which facilitates decision-making.  Where they have a strong tradition, they are higher credible and effective, even if they can make recommendations only.  That being said, plurality is more difficult to achieve with this model, and ultimately recommendations may be ignored.
Consultative Commissions have great plurality and can be effective where members are held in high renown.  They are considerably more difficult and expensive to establish and operate, however, because of the number of social forces that are represented.  The emphasis on research and advice-giving, especially if the institution does not have the capacity to investigate individual complaints, risks making the institution being overly theoretical.  Since they have no capacity to seek enforcement of recommendations, ultimately their recommendation can be ignored.
Human Rights Commissions have proven to be both pluralistic and effective.  Those that have the authority to make   recommendations only, however, may find that their recommendations are ignored.  Human Rights Commissions with the authority to seek enforceable decisions are arguably the most effective in resolving human rights cases.  There are relatively more expensive and complicated to operate, however, precisely because of their ability to seek enforceable orders.  Moreover, many have experienced difficulties because of the sheer pressure of investigating individual cases and so may not have the time or resources to devote to other important initiatives.
There are three basic decisions to make in determining which models is the most appropriate in a given country.  First, should the institution be Ombudsperson-like in that it has a single member?  Second, should the institution have the specific authority to investigate individual cases and if so should there be restrictions on this authority?  Third, should the institution have the authority to make a determination and, where necessary, seek to enforce this?  As a general principle, the decision made with respect to each of these issues will reflect the tradition of the country, the human rights difficulties that prompted the creation of the institution and the degree to which a State will accept an independent institution with enforcement capacities.
An ombudsperson model will likely be more likely considered appropriate in countries with a tradition of Ombudspersons and/or where the need for visible plurality in an institution is less pronounced.  
Most institutions, no matter the model, do investigate individual human rights complaints and it would seem therefore that this authority would typically apply to institutions.  Clearly, this need is greatest in countries in which other remedial processes are less well developed, less effective or more overwhelmed.  As was discussed in previous Chapter VII, “Human Rights Investigation”, some restrictions on the authority of an institution to receive and investigate individual complaints are typical; others are not.  Clearly, restrictions that are not typical are less desirable, but there may be justifications, including the availability of alternative processes, which make them acceptable.
Most institutions have recommendatory powers only.  This may reflect a general lack of willingness on the part of the State to create an institution that can require it to act or stop acting in a given manner.  On the other hand, it may reflect the fact that such models are relatively easier and cheaper to operate.  It may also reflect social realities.  If the existing court system doesn’t have the capacity to deal with current case loads and judges have an insufficient understanding of human rights law, it may be less appropriate to create an institution with the authority to seek confirmation of its decisions within the court system, for example.
Relating to responsibilities
A national institution should be vested with broad responsibilities, so long as the responsibilities are consistent with the nature of an independent human rights body established in conformity with the Paris Principles.  The institution’s credibility and effectiveness will be enhanced if it has broad responsibilities.   In addition, agencies with broad responsibilities develop a better capacity to deal with the full range of human rights issues.  Finally, a broad mandate is most consistent both with human rights principles generally and with the Paris Principles in particular.  That being said, the implications of vesting an institution with a broad mandate must be considered.
The broader the mandate of an institution, for example, and the more responsibilities that are given it, the greater will be the requirement for sufficient resources, financial and human.  Creating an institution that has a broad mandate and numerous responsibilities without the resources required to implement them can be a recipe for failure.  It is true that an institution with a broad mandate but insufficient funds can prioritise its activities to meet fiscal realities.  Nonetheless, it may be unwise to create expectations for action that the institution cannot reasonably be expected to achieve.  Even when there is the expectation that a new institution will be funded initially through external donors, it must be borne in mind that at some future point in time that institution will be funded through the national budget.  Its mandate and responsibilities should match that reality.  
The broader the mandate and responsibilities of the institutions, the more likely that it will need personnel with specific skills, knowledge and abilities.  It is reasonable to assess the degree to which these individuals are likely to be found within the country and, if available, whether they are likely to be engaged and retained by the institution.  Such an assessment may not dictate the responsibilities that an institution is ultimately given, but it will be a factor in how that institution structures and prepares itself to take on those responsibilities.
Without negating the need for a broad mandate, there should be an assessment of the existence of other mechanisms to deal with certain matters.  If giving certain responsibilities to an institution would result in the duplication of effort, there may be an argument for not doing so.   For example, if there is an independent Electoral Commission with the authority to receive and deal with complaints relating to the right to participate in elections or the conduct of the election, there may be no need to give an institution the same authority. Alternatively, the institution could be given the discretion to act in those areas.  
Similarly, it may also be that there is no evident need for an institution to perform certain activities.  For example, in countries with a strong legal framework and fully functioning judiciary, there may be no reason to give the institution the responsibility to investigate human rights violations that are criminal in nature since these are already handled adequately by existing organisations.  This might be especially true if the institution has the authority to intervene in court cases as amicus curiae.
Finally, consideration should also be given to political space in which a government can operate as well as the strength of its political will.  The creation of a national institution is a signal of political maturity.  Institutions can be critical of government action and the action of State organs.  Institutions with quasi-judicial powers may even have the authority to compel the government or its organs to act or to stop acting in certain ways.  Sometimes the internal situation of a country is such that the creation of an institution with a broad mandate and a complete set of responsibilities is just not possible in the current context, or is unacceptable to key forces.   It may simply be that the Government itself does not want to subject itself or certain organs to public scrutiny, or to the possibility of being forced to act.  Where this is the case, those advocating for national institutions will face a dilemma.  Will they push for the ‘best model’, one that gives an institution the broadest possible mandate and the widest possible area of responsibility despite the difficulties inherent in this and the social, economic, political and other constraints at play?  Or will they seek the best possible mandate and set of responsibilities that is possible in the current situation?
In the abstract, it is easy to suggest that the best approach would be to insist on the strongest possible mandate and widest possible area of responsibility.  In the real world, subject to the institution conforming formally to the Paris Principles, it is perhaps most important to ensure that an new institution is created, is viable and has a change of succeeding in implementing the mandate and responsibilities it is given.   An institution can grow organically as it builds experience and credibility, and with general advancements in the country in which it operates. 
4. Start Up Requirements
Determine the Organisational Structure
The organisational structure for an institution should be established by the Members and senior staff component of the institution itself and will reflect the general mandate and responsibilities of the institution.  The organisational structure should reflect good management principles (e.g, responsibilities and accountabilities should be clear; levels of hierarchy should be held to a minimum) and be conducive to operational efficiency.
Many newly established institutions will also be required to decide whether to open local offices.  Doing so brings an important advantage: it allows the institution to operate in outlying areas, often where human rights abuses are more pronounced and the individual’s understanding of his or her rights and recourses are least understood.  All the same, there are management and other difficulties involved.  Opening regional offices is an expensive proposition.  Ensuring appropriate management control over program activity is a challenge, given the distances and the fact that a local office is likely to carry out activities in all programme areas.  It may be prudent therefore to take a measured pace with regard to the establishing of local offices and to do so once the institution is satisfied that its overall operational policies and procedures are sound and that it has a good management team.
There are other options that can be taken on an interim basis rather than opening local offices.  Itinerate offices can be established so that headquarters staff can visit the regions of the country on a regular, periodic basis.  This tends to be a cheaper and more easily managed alternative that local offices, especially if the Commission plans its activities so that the visit involves staff from different sections – an investigator to investigate existing cases and to receive new ones, an educational officer to conduct programs, a monitoring officer to carry out monitoring in the area and so on.  In the longer run, however, the advantages of having a permanent local presence outweigh the difficulties and so, providing the resources are available, this should be the aim of the institution.
Hire and Train Staff
National institutions should have the authority to hire their own staffs.  This will help ensure that suitable persons are chosen to carry out the various functions that the institution will perform; it will help ensure the independence of the institution, since the loyalty of the individuals hired will be to the institution itself and not to some other authority.
It is not the purpose of this manual to define the various elements that should be at play in any hiring process: other specialised publications can be referred to regarding the general obligations that fall to an employer in this, including the need for fairness, transparency and professionalism.  It should be noted, however, that because of its very nature, an institution must demonstrate that it has been absolutely non-discriminatory and shown no nepotism in the hiring process.  The institution must stand as an example in this.   Because of the need for the institution to demonstrate pluralism and diversity at all levels, an institution should also, where appropriate, use special measures to advance the position of under-represented minorities and women.  Finally, while all employees of an institution must bring the necessary skills to the job, they must also have a personal commitment to human rights it order to perform the tasks they will be assigned.  The selection process must therefore look beyond skills to determine the personal suitability of candidates.
New institutions often experience difficulty in finding experienced and suitable candidates, especially for positions that may be unique to national institution such as human rights investigators, mediators and conciliators and, to a lesser extent, human rights monitors.  Even positions for which some professional skills may exist – policy development, public education, research, legal analysis and advice – it is highly probable that individuals with the required professional qualifications will not have specific experience in or knowledge of human rights.  There is a high probability, therefore, that the institution will need to provide substantive skills and knowledge training to new staff, and do so very early on in its mandate. 
Developing Administrative and Operational Policies
It is important for any organisation to develop work tools for its staff.  Because of the staff of newly created institutions will likely be inexperienced in some aspects of the work they will be required to perform, it is arguably especially important for national institutions to develop appropriate administrative and operational policies and procedures at an early a date as possible flowing its establishment.     These policies and procedures need not be overly detailed at the outset, but they should provide officers with sufficient guidance on what they must do to respond to their obligations and to ensure a degree of consistency.  These instructions will have the added benefit of being useful training documents for subsequent staff.
The clearest need for such documentation is in the complaints-handling area since human rights investigation is a function that is largely unique to national institutions.  Basic policies and procedures will likely be required – what constitutes a human rights abuse, what information is essential to obtain in the intake process, when does the Commission have jurisdiction, etc.   In addition, the development of a complaint-handling process is fundamental to successful and efficient investigation.  A complaint-handling system is simply a description of the various steps that a complaint goes through from intake (receiving the complaint) to decision.  The process identifies the decisions that are required, as well as who is to make them.  The system should be streamlined enough to ensure speedy action while ensuring the proper level of accountability.
It is also important that work tools be developed to support the work of the Commission.  The most evident of these have been mentioned in the Chapters describing an institution’s functions: a complaint registration form and a form to record the results of prison monitoring.  The development of either should not be too difficult since many potential prototypes exist and are used by institutions elsewhere.
Strategic Planning
As indicated throughout this handbook, the demands that will be placed on a new institution will be great, likely far greater than the resources at hand to meet the expectations.  It will be necessary for a new institution to focus attention on specific activities in order to accomplish relevant results; attempting to do too much may lead to failure and a loss of credibility.  Good planning, essential in any organization, will be crucial for a new institution.
As soon as possible after assuming operations, therefore, an institution should embark upon a strategic planning exercise. The exercise should be carried out in full and open consultation with all important constituencies: Ministries that will have an important stake in human rights issues; umbrella associations of NGOs involved in human rights; key international NGOs operating in the country; important and influential members of civil society. The primary goal of the process should be the development and costing of a work plan that will allow the institution to focus time, energy and financial resources on efforts that are a priority in the country, and do so in an effective and coordinated manner.   This will require: identifying the key challenges and opportunities that the institution is likely to face over the next few years; assessing the capacity of the institution to respond to these challenges; identifying partners to work with; developing a realistic program of action to meet these challenges and to overcome constraints; and costing the program.  In addition, the institution should develop mechanisms and processes to measure the degree to which the plan is being met and to take corrective action as required. 
5. Linking with other National Institutions

The Common Challenges Facing institutions
Just as there are many different types of national institutions, there is a wide degree of variation in their sophistication and their capacity.   Some institutions are set up in countries that do not have a strong and vibrant human rights culture.   While the members and staff of these institutions are no doubt committed to the cause of human rights, they have had limited experience in the area.  Other institutions are facing new and emerging issues - HIV/AIDS, for example, - about which they have limited knowledge and experience.  Despite this variation, national institutions, by and large, face similar challenges.  They must find innovative and cost-effective ways of spreading the culture of human rights throughout the countries in which they operate.  They must find ways to engage populations that are hard to reach for reasons of literacy, poverty, language and/or social isolation.  They must find effective ways to ensure the implementation of economic, social and cultural rights, and the right to development, when most reference points relate to civil and political rights.  They must deal with increasing backlogs in complaint investigation processing so that the process is made quicker while ensuring fair and effective resolution.   Institutions may develop, and in the past often have developed, their own responses to these problems, and others they face, but they can also seek to share and learn from the experiences of other.  This exchange of ideas may be especially important for newly created institutions.  
International and Regional Networks 
One of the very reasons that national institutions, supported throughout by the United Nations, have developed associations at the national, regional and sub-regional levels, was to facilitate inter-institutional dialogue and promote the sharing of best practices.  Newly created institutions should be encouraged and supported in developing and maintaining contacts with these Networks.  Regular dialogue with other institutions will help a new institution understand that the problems they face are common to many other institutions.  More importantly, that dialogue allows for the possibility of learning from others.
Some of the methods that have been used to encourage and facilitate this interchange, beyond regular meetings, have been:
· Promoting staff interchange so that each institution can benefit from experience of the other with regard to the way it approaches particular issues;
· Promoting study tours from one institution to another where the former has a recognised expertise in an area that the latter wishes to develop;
· Promoting the sending of experts from one institution to another to assist that second institution develop its own expertise in the area;

· Fostering seminars and workshops between two or more institutions to examine a particular problem or issue in order to examine and draw lessons from how each approaches the issue;

· Encouraging the development of formal and informal relationships between institutions to allow regular contact between them, including at the staff level;

· Organising national, sub-regional or regional training in human rights area of common concern; and

· Encouraging easy and cost-effective ways of sharing information on how a given institution has dealt with a given issue.
Encouraging participation with International and Regional Networks also serve to validate the newly created institution.  Acceptance and accreditation by the Networks will affirm that the institution is one that operates in conformity to the Paris Principles and lend it the credibility it will need to carry out the tasks required of it.  (The withholding of accreditation will, of course, do the opposite, and therefore the need to ensure from the outset that an institution does meet the requirements imposed by the Principles.) 
6. Conclusion
National institutions can be an important vehicle for ensuring that international human rights norms are implemented fully and effectively in the national context.  For this reason, a number of institutions have been established in the last decade.  Institutions will have a better chance of being successful, however, if they are established through processes that involve key national stakeholders directly.  The knowledge and experience of international experts can and should be tapped in this, but ultimately an institution must reflect a national consensus.  Several key areas will be critical in the debate and discussion leading to the establishment of an institution, including the selection of the model for the institution, the determination of its mandate and responsibilities and the development of appropriate legislation.  All of these should be the subjects of transparent and meaningful consultation.  Newly established institutions will also be required to deal quickly with important issues, such as defining an organisational structure, hiring and training staff, and developing a strategic plan.  These institutions should be encouraged and facilitated to establish links with the International and Regional Networks of National Institutions whose members experience may be helpful in this.

Annex I
The Paris Principles

The Paris Principles, as annexed to GA resolution 48/134 define the minimum conditions that a NHRI must meet if it is to be considered a legitimate NHRI.  An NHRI in compliance with the Paris Principles is one that has a broad responsibility to promote and protect human rights and that can act independently from the Government, including in coming to and publicizing opinions and decisions on human rights matters within its area of jurisdiction. 

	Principles relating to the status and functioning of national institutions 

for protection and promotion of human rights

Note: In October, 1991, the Center for Human Rights convened an international workshop to review and update information on existing national human rights institutions. Participants included representatives of national institutions, States, the United Nations, its specialized agencies, intergovernmental and non-governmental organizations. 

In addition to exchanging views on existing arrangements, the workshop participants drew up a comprehensive series of recommendations on the role, composition, status and functions of national human rights instruments. These recommendations, which were endorsed by the Commission on 
Human Rights in March 1992 (resolution 1992/54) and by the General Assembly in its resolution A/RES/48/134 of 20 December 1993, are summarized below. 

A. Competence and responsibilities 

1. A national institution shall be vested with competence to protect and promote human rights. 

2. A national institution shall be given as broad a mandate as possible, which shall be clearly set forth in a constitutional or legislative text, specifying its composition and its sphere of competence. 

3. A national institution shall, inter alia, have the following responsibilities: 

a. To submit to the government, parliament and any other competent body, on an advisory basis either at the request of the authorities concerned or through the exercise of its power to hear a matter without higher referral, opinions, recommendations, proposals and reports on any matters concerning the protection and promotion of human rights. The national institution may decide to publicize them. These opinions, recommendations, proposals and reports, as well as any prerogative of the national institution, shall relate to the following areas: 

i. Any legislative or administrative provisions, as well as provisions relating to judicial organization, intended to preserve and extend the protection of human rights. In that connection, the national institution shall examine the legislation and administrative provisions in force, as well as bills and proposals, and shall make such recommendations as it deems appropriate in order to ensure that these provisions conform to the fundamental principles of human rights. It shall, if necessary, recommend the adoption of new legislation, the amendment of legislation in force and the adoption or amendment of administrative measures; 

ii. Any situation of violation of human rights which it decides to take up;

iii. The preparation of reports on the national situation with regard to human rights in general, and on more specific matters;

iv. Drawing the attention of the government to situations in any part of the country where human rights are violated and making proposals to it for initiatives to put an end to such situations and, where necessary, expressing an opinion on the positions and reactions of the government; 

b. To promote and ensure the harmonization of national legislation, regulations and practices with the international human rights instruments to which the State is a party, and their effective implementation; 

c. To encourage ratification of the above-mentioned instruments or accession to those instruments, and to ensure their implementation; 

d. To contribute to the reports which States are required to submit to United Nations bodies and committees, and to regional institutions, pursuant to their treaty obligations, and, where necessary, to express an opinion on the subject, with due respect for their independence; 

e. To cooperate with the United Nations and any other agency in the United Nations system, the regional institutions and the national institutions of other countries which are competent in the areas of the protection and promotion of human rights; 

f. To assist in the formulation of programmes for the teaching of, and research into, human rights and to take part in their execution in schools, universities and professional circles; 

g. To publicize human rights and efforts to combat all forms of discrimination, in particular racial discrimination, by increasing public awareness, especially through information and education and by making use of all press organs. 

B. Composition and guarantees of independence and pluralism 

1. The composition of the national institution and the appointment of its members, whether by means of an election or otherwise, shall be established in accordance with a procedure which affords all necessary guarantees to ensure the pluralist representation of the social forces (of civilian society) involved in the protection and promotion of human rights, particularly by powers which will enable effective cooperation to be established with, or through the presence of, representatives of: 

· Non-governmental organizations responsible for human rights and efforts to combat racial discrimination, trade unions, concerned social and professional organizations, for example, associations of lawyers, doctors, journalists and eminent scientists; 

· Trends in philosophical or religious thought; 

· Universities and qualified experts; 

· Parliament; 

· Government departments (if they are included, these representatives should participate in the deliberations only in an advisory capacity). 

2. The national institution shall have an infrastructure which is suited to the smooth conduct of its activities, in particular adequate funding. The purpose of this funding should be to enable it to have its own staff and premises, in order to be independent of the government and not be subject to financial control which might affect this independence. 

3. In order to ensure a stable mandate for the members of the institution, without which there can be no real independence, their appointment shall be effected by an official act which shall establish the specific duration of the mandate. This mandate may be renewable, provided that the pluralism of the institution's membership is ensured. 

C. Methods of operation 

Within the framework of its operation, the national institution shall: 

1. Freely consider any questions falling within its competence, whether they are submitted by the government or taken up by it without referral to a higher authority, on the proposal of its members or of any petitioner, 

2. Hear any person and obtain any information and any documents necessary for assessing situations falling within its competence; 

3. Address public opinion directly or through any press organ, particularly in order to publicize its opinions and recommendations; 

4. Meet on a regular basis and whenever necessary in the presence of all its members after they have been duly consulted; d

5. Establish working groups from among its members as necessary, and set up local or regional sections to assist it in discharging its functions; 

6. Maintain consultation with the other bodies, whether jurisdictional or otherwise, responsible for the protection and promotion of human rights (in particular, ombudsmen, mediators and similar institutions); 

7. In view of the fundamental role played by the non-governmental organizations in expanding the work of the national institutions, develop relations with the non-governmental organizations devoted to protecting and promoting human rights, to economic and social development, to combating racism, to protecting particularly vulnerable groups (especially children, migrant workers, refugees, physically and mentally disabled persons) or to specialized areas. 

D. Additional principles concerning the status of commissions with quasi jurisdictional competence 

A national institution may be authorized to hear and consider complaints and petitions concerning individual situations. Cases may be brought before it by individuals, their representatives, third parties, non-governmental organizations, associations of trade unions or any other representative organizations. In such circumstances, and without prejudice to the principles stated above concerning the other powers of the commissions, the functions entrusted to them may be based on the following principles: 

1. Seeking an amicable settlement through conciliation or, within the limits prescribed by the law, through binding decisions or, where necessary, on the basis of confidentiality; 

2. Informing the party who filed the petition of his rights, in particular the remedies available to him, and promoting his access to them; 

3. Hearing any complaints or petitions or transmitting them to any other competent authority within the limits prescribed by the law; 

4. Making recommendations to the competent authorities, especially by proposing amendments or reforms of the laws, regulations or administrative practices, especially if they have created the difficulties encountered by the persons filing the petitions in order to assert their rights.




Annex II
CHART OF THE STATUS OF NATIONAL INSTITUTIONS

----- // ----

ACCREDITED BY THE INTERNATIONAL COORDINATING COMMITTEE OF NATIONAL INSTITUTIONS 

FOR THE PROMOTION AND PROTECTION OF HUMAN RIGHTS

Accreditation status as of 16 June 2008
In accordance with the Paris Principles and the ICC Sub-Committee Rules of Procedure, the following classifications for accreditation are used by the ICC:
A:
      Compliance with the Paris Principles;

A(R):
Accreditation with reserve – granted where insufficient documentation is submitted to confer A status;

B:
Observer Status - Not fully in compliance with the Paris Principles or insufficient information provided to make a determination;

C:
       Non-compliant with the Paris Principles.

A STATUS INSTITUTIONS

	National Institution 
	Status
	Year reviewed

	Asia and the Pacific

	Afghanistan: Independent Human Rights Commission
	A
	October 2007

Will be reviewed in October 2008

	Australia: Australian Human Rights and Equal Opportunity Commission
	A
	1999

Oct 2006

	India: National Human Rights Commission of India
	A
	1999

Oct 2006

	Indonesia: National Human Rights Commission of Indonesia
	A
	2000

March 2007

	Jordan: National Centre for Human Rights
	A
	April 2006

March 2007

October 2007

Will be reviewed in October 2010

	Malaysia: Human Rights Commission of Malaysia (SUHAKAM)
	A (see SCA report April 2008)
	2002

April 2008 

Will be reviewed in 2nd half of 2009

	Mongolia: National Human Rights Commission of Mongolia
	A
	2002 – A(R)

2003

	Nepal: National Human Rights Commission of Nepal
	A
	2001 – A(R)

2002 - A

A status placed under review April 2006; 

under review  in March 2007

October 2007

Will be reviewed in October 2008

	New Zealand: New Zealand Human Rights Commission 
	A
	1999

Oct 2006

	The Philippines: Philippines Commission on Human Rights
	A
	1999

March 2007 

October 2007

	Timor Leste: Provedoria for Human Rights and Justice
	A
	April 2008

	Republic of Korea: National Human Rights Commission of the Republic of Korea
	A
	2004

	Thailand: Office of the National Human Rights Commission of Thailand
	A
	2004

	

	Africa

	Algeria: Commission Nationale des Droits de l’homme

	A  (see SCA report April 2008)
	2000 – A(R)

2002 – A(R)

2003

April 2008

Will be reviewed in 2nd half of 2009

	Egypt: National Council for Human Rights
	A
	Apr 2006 - B

Oct 2006

	Ghana: Commission on Human Rights and Administrative Justice
	A
	2001



	Kenya: Kenya National Commission on Human Rights
	A
	2005

	Malawi: Malawi Human Rights Commission
	A
	2000

March 2007

	Mauritius: Commission Nationale des Droits de L’homme
	A
	2002

April 2008

	Morocco: Conseil Consultatif des Droits de L’homme du Maroc
	A
	1999 – A(R)

2001 

October 2007

Will be reviewed in October 2010

	Namibia: Office of the Ombudsman
	A
	2003 (A (R))

April 2006

	Niger: Niger Commission Nationale des Droits de L’homme et des Libertés Fondamentales
	A
	2001 – A(R)

2002 - A

Apr 2006 (reviewed)

April 2008

	Rwanda: National Commission for Human Rights 
	A
	2001

October 2007

	Senegal: Comité Sénégalais des Droits de L’homme
	A
	2000 

October 2007

Will be reviewed in October 2010

	South Africa: South African Human Rights Commission
	A
	1999 – A(R)

2000 

October 2007

	Tanzania: National Human Rights Commission
	A
	2003 – A(R)

2005 - A(R)

October 2006

	Togo: National Commission for Human Rights
	A
	1999 – A(R)

2000 

October 2007

	Uganda: Uganda Human Rights Commission
	A
	2000 – A(R)

2001 

April 2008

	Zambia: Zambian Human Rights Commission
	A
	2003 A (R)

Oct 2006

	

	The Americas

	Argentina: Defensoría del Pueblo de la Nación Argentina
	A
	1999

Oct 2006

	Bolivia: Defensor del Pueblo 
	A
	1999 - B

2000

March 2007

	Canada: Canadian Human Rights Commission
	A
	1999

Oct 2006

	Colombia: Defensoría del Pueblo
	A
	2001

October 2007

	Costa Rica: Defensoría de los Habitantes
	A
	1999

Oct 2006

	Ecuador: Defensor del Pueblo
	A (see SCA report April 2008)
	1999 – A(R)

2002

April 2008 

Will be reviewed in 2nd half of 2009

	El Salvador : Procuraduria para la Defensa de los Derechos Humanos


	A
	April 2006

	Guatemala: Procuraduría de los Derechos Humanos de Guatemala
	A
	1999 - B

2000 - A(R)

2002

April 2008

	Honduras: Comisionado Nacional de los Derechos Humanos de Honduras
	A
	2000 

October 2007

	Mexico: Comisión Nacional de los Derechos Humanos
	A
	1999

Oct 2006

	Nicaragua: Procuraduría para la Defensa de los Derechos Humanos
	A
	April 2006

	Panama : Defensoría del Pueblo de la República de Panamá
	A
	1999

Oct 2006

	Paraguay: Defensoría del Pueblo de la República del Paraguay
	A
	2003

	Peru: Defensoría del Pueblo
	A
	1999

March 2007

	Venezuela: Defensoría del Pueblo
	A
	2002 

April 2008

	

	Europe

	Albania: Republic of Albania People’s Advocate 
	A
	2003 – A (R)

2004

	Armenia: Human Rights Defender of Armenia
	A
	Apr 2006 – A(R)

Oct 2006

	Azerbaijan: Human Rights Commissioner (Ombudsman)
	A
	Oct 2006

	Bosnia and Herzegovina: Human Rights Ombudsman of Bosnia and Herzegovina
	A
	2001 - A(R)

2002 - A (R)

2003 - A (R)

2004

	Denmark:  Danish Institute for Human Rights
	A
	1999 – B

2001 

October 2007

	France: Commission Nationale Consultative des Droits de L’homme
	A
	1999

Oct 2006 review deferred to Oct 2007 

October 2007

	Georgia: Public Defender’s Office
	A
	October 2007

	Germany: Deutsches Institut für Menschenrechte
	A
	2001 – A(R)

2002 – A(R)

2003

	Greece: National Commission for Human Rights
	A
	2000 – A(R)

2001 

October 2007

Will be reviewed in October 2009

	Ireland: Human Rights Commission of Ireland
	A
	2002 - A (R)

2003 - A (R)

2004

	Luxembourg: Commission Consultative des Droits de L’homme du Grand-Duché de Luxembourg
	A
	2001 – A(R)

2002

	Norway : Center for Human Rights
	A
	2003 A(R)

2004 A(R)

2005 A(R)

April 2006

	Northern Ireland (UK): Northern Ireland Human Rights Commission
	A
	2001 - B 

April 2006 - B

Oct 2006

	Croatia: Ombudsman of the Republic of Croatia
	A
	April 2008

	Poland: Commissioner for Civil Rights Protection
	A
	1999 

October 2007

	Portugal: Provedor de Justiça
	A
	1999 

October 2007

	Spain: El Defensor del Pueblo
	A
	2000 

October 2007

	Sweden: Equal Opportunities Ombudsman 
	A
	1999 

Requested a deferral in October 2007


A RESERVE  STATUS INSTITUTIONS

	Asia and the Pacific 
	
	

	Palestine : The Palestinian Independent Commission for Citizen’s Rights 
	A(R)
	2005

	
	
	

	Africa
	
	

	Chad: Commission Nationale des Droits de L’homme

	A (R)
	2000 – A(R)

2001 – A(R)

2003 – A(R)

	Democratic Republic of Congo: Observatoire National des Droits de l’Homme 
	A(R)
	2005


B STATUS INSTITUTIONS

	Asia and the Pacific 
	
	

	Qatar: national Human Rights Committee of Qatar
	B
	Oct 2006

	Sri Lanka: Human Rights Commission of Sri Lanka
	B
	2000

A status placed under review March 2007

 Reviewed in October 2007

	Maldives:  Human Rights Commission
	B
	April 2008

	Africa
	
	

	Cameroon : National Commission on Human Rights and Freedoms
	B
	1999 - A

Oct 2006

	Burkina Faso: Commission Nationale des Droits de L’homme
	B
	2002 - A(R)
2003 – A(R)

2005 (B)

April 2006, March 2007

	Nigeria: Nigerian Human Rights Commission
	B
	1999 – A(R)

2000 - A

October 2006 (special review)

Placed under review March 2007 

 October 2007

	Europe
	
	

	Austria: The Austrian Ombudsman Board
	B
	2000

	Belgium: The Centre for equal opportunities and opposition to racism 
	B
	1999

	Russia: Commissioner on Human Rights in the Russian Federation
	B
	2000

2001

	The Netherlands: Equal Treatment Commission of The Netherlands
	B
	1999 - B

2004

	Slovakia: National Centre for Human Rights
	B
	2002 – C

October 2007

	Slovenia: Republic of Slovenia Human Rights Ombudsman
	B
	2000

	Switzerland: Federal Commission against Racism (FCR)
	B
	1998

	Ukraine: Ukrainian Parliament Commissioner for Human Rights
	B
	April 2008


C STATUS INSTITUTIONS
	Africa

	Benin: Commission Béninoise des Droits de L’homme
	C
	2002

	Madagascar: Commission Nationale des Droits de l’Homme de Madagascar


	C
	2000 – A(R)

2002 – A(R)

2003 – A(R)

Apr 2006 – status withdrawn

Oct 2006

	Americas

	Antigua and Barbuda: Office of the Ombudsman
	C
	2001

	Barbados: Office of the Ombudsman
	C
	2001

	Puerto Rico: Oficina del Procurador del Ciudadano del Estado Libre Asociado de Puerto Rico
	C
	March 2007

	Asia and the Pacific

	Hong Kong: Hong Kong Equal Opportunities Commission
	C
	2000

	Iran: Commission Islamique des Droits de L’homme
	C
	2000

	Europe

	Romania: Romanian Institute for Human Rights
	C
	March 2007


Annex III

Commission on Human Rights resolution 2005/74

National institutions for the promotion and protection of human rights

The General Assembly,

Recalling its resolutions and those of the Commission on Human Rights concerning national institutions for the promotion and protection of human rights,
Welcoming the rapidly growing interest throughout the world in the creation and strengthening of independent, pluralistic national institutions for the promotion and protection of human rights,

Convinced of the important role that such national institutions play and will continue to play in promoting and protecting human rights and fundamental freedoms and in developing and enhancing public awareness of those rights and freedoms, 

Recognizing that the United Nations has played an important role and should continue to play a more important role in assisting the development of national institutions,
Recalling the Vienna Declaration and Programme of Action adopted by the World Conference on Human Rights on 25 June l993
, which reaffirmed the important and constructive role played by national human rights institutions, in particular in their advisory capacity to the competent authorities and their role in remedying human rights violations, in disseminating information on human rights and in education in human rights,
Recalling also the Beijing Declaration and Platform for Action,
  in which Governments were urged to create or strengthen independent national institutions for the promotion and protection of human rights, including the human rights of women,

Reaffirming that all human rights are universal, indivisible, interrelated, interdependent and mutually reinforcing, and that all human rights must be treated in a fair and equal manner, on the same footing and with same emphasis, 

Bearing in mind the significance of national and regional particularities and various historical, cultural and religious backgrounds, and that all States, regardless of their political, economic and cultural systems, have the duty to promote and protect all human rights and fundamental freedoms,
Recalling the programme of action adopted by national institutions, at their meeting held in Vienna in June 1993 during the World Conference on Human Rights,
 for the promotion and protection of human rights, in which it was recommended that United Nations activities and programmes should be reinforced to meet the requests for assistance from States wishing to establish or strengthen their national institutions for the promotion and protection of human rights,

Noting the valuable role played and contributions made by national institutions in United Nations meetings dealing with human rights and the importance of their continued appropriate participation,

Welcoming the strengthening in all regions of regional cooperation among national human rights institutions and between national human rights institutions and other regional human rights forums,
Noting with appreciation the existence of the regional human rights networks in Europe, and the continuing work of the Network of National Institutions for the Promotion and Protection of Human Rights in the Americas, the Asia Pacific Forum of National Human Rights Institutions and the Coordinating Committee of African National Human Rights Institutions,
Welcoming the strengthening of international cooperation among national human rights institutions, including through the International Coordinating Committee of National Institutions,

1. Welcomes the report of the Secretary-General;

1. Reaffirms the importance of the development of effective, independent and pluralistic national institutions for the promotion and protection of human rights, in keeping with the principles relating to the status of national institutions for the promotion and protection of human rights (“the Paris Principles”), contained in the annex to resolution 48/134 of 20 December 1993;

2. Reiterates the continued importance of the Paris Principles, recognizes the value of further strengthening their application, where appropriate, and encourages States, national institutions and other interested parties to consider ways to achieve this;
3. Recognizes that, in accordance with the Vienna Declaration and Programme of Action,1 it is the right of each State to choose the framework for national institutions that is best suited to its particular needs at the national level in order to promote human rights in accordance with international human rights standards;

4. Also recognizes that national institutions have a crucial role to play in promoting and ensuring the indivisibility and interdependence of all human rights, and calls upon States to ensure that all human rights are appropriately reflected in the mandate of their national human rights institutions when established;
5. Encourages Member States to establish effective, independent and pluralistic national institutions or, where they already exist, to strengthen them for the promotion and protection of human rights, as outlined in the Vienna Declaration and Programme of Action;
6. Welcomes the growing number of States establishing or considering the establishment of national institutions for the promotion and protection of human rights;

7. Encourages national institutions for the promotion and protection of human rights established by Member States to continue to play an active role in preventing and combating all violations of human rights as enumerated in the Vienna Declaration and Programme of Action and relevant international instruments;
89. Notes with satisfaction the efforts of those States that have provided their national institutions with more autonomy and independence, including by giving them an investigative role or enhancing such a role, and encourages other Governments to consider taking similar steps;

910. Reaffirms the role of national institutions, where they exist, as appropriate agencies, inter alia, for the dissemination of human rights materials and other public information activities, including those of the United Nations;

10. Urges the Secretary-General to continue to give high priority to requests from Member States for assistance in the establishment and strengthening of national human rights institutions as part of the United Nations Programme of Advisory Services and Technical Assistance in the Field of Human Rights;
11. Commends the high priority given by the Office of the United Nations High Commissioner for Human Rights to work on national institutions, encourages the High Commissioner, in view of the expanded activities relating to national institutions, to ensure that appropriate arrangements are made and budgetary resources provided to continue and further extend activities in support of national human rights institutions, and invites Governments to contribute additional funds to the United Nations Voluntary Fund for Technical Cooperation in the Field of Human Rights for that purpose;
12. Welcomes the establishment of a national institutions website as an important vehicle for the delivery of information to national institutions and also the launch of a database of comparative analysis of procedures and methods of complaint-handling by national human rights institutions;

13. Notes with appreciation the increasingly active and important role of the International Coordinating Committee of National Institutions, in close cooperation with the Office of the United Nations High Commissioner for Human Rights, in assisting Governments and national institutions, when requested, to follow up on relevant resolutions and recommendations concerning the strengthening of national institutions;

14. Also notes with appreciation the holding of regular meetings of the International Coordinating Committee of National Institutions and the arrangements for the participation of national human rights institutions in the annual sessions of the Commission on Human Rights;
15. Requests the Secretary-General to continue to provide the necessary assistance for holding meetings of the International Coordinating Committee of National Institutions during the sessions of the Commission on Human Rights, in cooperation with the Office of the United Nations High Commissioner for Human Rights;
16. Welcomes the continuation of the practice of national institutions convening regional meetings in some regions, and its initiation in others, and encourages national institutions, in cooperation with the United Nations High Commissioner for Human Rights, to organize similar events with Governments and non-governmental organizations in their own regions;
17. Requests the Secretary-General to continue to provide, including from the United Nations Voluntary Fund for Technical Cooperation in the Field of Human Rights, the necessary assistance for holding international and regional meetings of national institutions;
18. Recognizes the important and constructive role that civil society can play, in cooperation with national institutions, for better promotion and protection of human rights;
19. Expresses its appreciation to those Governments that have contributed additional resources for the purpose of the establishment and strengthening of national human rights institutions;
20. Encourages all Member States to take appropriate steps to promote the exchange of information and experience concerning the establishment and effective operation of national institutions;

21. Encourages all United Nations entities, funds and agencies to work in close cooperation with national institutions in the promotion and protection of human rights, and in this regard welcomes efforts made through the action 2 initiative of the Secretary-General;

22. Requests the Secretary-General to report to the General Assembly at its sixty-second session on the implementation of the present resolution.
xxth plenary meeting

[date]
*****

Annex IV

INTERNATIONAL COORDINATING COMMITTEE OF NATIONAL INSTITUTIONS FOR THE PROMOTION AND PROTECTION OF HUMAN RIGHTS

Geneva 21 to 23 April 2008
Report and Recommendations of the Sub-Committee on Accreditation

1. BACKGROUND

1.1. In accordance with the Rules of Procedure of the International Coordinating Committee of National Institutions for the Protection and Promotion of Human Rights (ICC), the Sub-Committee on Accreditation (the Sub-Committee) has the mandate to consider and review applications for accreditation, re-accreditation and special reviews received by the National Institutions Unit of the Office of the High Commissioner for Human Rights (OHCHR) in its capacity as the ICC Secretariat, and to make recommendations to the ICC members with regard to the compliance of applicant institutions with the Paris Principles. The Sub-Committee mandate is to assess compliance with the Paris Principles in law and in practice. 

1.2. In accordance with the Sub-Committee Rules of Procedure, the Sub-Committee is composed of representatives of each region: the National Human Rights Institutions (NHRIs) of Germany for Europe (chair), Morocco for Africa (replacing Rwanda)
, the Republic of Korea for Asia-Pacific and Canada for the Americas. The Sub-Committee convened from 21 to 23 April 2008. OHCHR participated as a permanent observer and in its capacity as ICC Secretariat. 

1.3. Pursuant to article 3(c) of the Rules of Procedure, the Sub-Committee considered applications for re-accreditation from: Algeria, Ecuador, Guatemala, Malaysia, Mauritius, Niger, Uganda, and Venezuela. 

1.4. Pursuant to article 3(c) of the Rules of Procedure, the Sub-Committee also considered applications for accreditation from Croatia, Great Britain, Maldives, Timor Leste, and Ukraine. 
1.5. The Sub-Committee also discussed the re-accreditation of Luxembourg and Sweden and agreed to defer consideration of these applications to the fall 2008 session. 
1.6. In accordance with the Paris Principles and the ICC Sub-Committee Rules of Procedure, the different classifications
 for accreditation used by the Sub-Committee are:

A: 
Compliance with the Paris Principles;

B: 
Observer status – Not fully in compliance with the Paris Principles or insufficient information provided to make a determination;

C: 
Non-compliance with the Paris Principles. 
1.7. Following the practice commenced at the meeting of the Sub-Committee in October 2006, the Sub-Committee continued to make General Observations in relation to accreditation. These General Observations have been formulated on common or important interpretative issues and are intended to be guidelines for NHRIs concerning the implementation of the Paris Principles. The list of General Observations is not exhaustive and will continue to evolve as the Sub-Committee further considers other applications. The compilation of all General Observations adopted by the ICC classified according to themes contained in the Paris Principles is attached as Annex 1 to this report. The General Observation developed by the Sub-Committee at its April 2008 session (attached as Annex 2) has yet to be adopted by the ICC. The revised General Observation 1.5 on “Cooperation with other human rights institutions” (attached as Annex 3) has yet to be adopted by the ICC. 

Recommendation: The Sub-Committee recommends the adoption of the General Observation attached as Annex 2.

Recommendation: The Sub-Committee recommends the adoption of the revised General Observation attached as Annex 3. 
1.8. The General Observations, as interpretive tools of the Paris Principles, may be used to:

a) Instruct institutions when they are developing their own processes and mechanisms, to ensure Paris Principles compliance;

b) Persuade domestic governments to address or remedy issues relating to an institution’s compliance with the standards articulated in the General Observations;

c) Guide the Sub-Committee on Accreditation in its determination of new accreditation applications, re-accreditation applications or special reviews:

i) If an institution falls substantially short of the standards articulated in the General Observations, it would be open for the Sub-Committee to find that it was not Paris Principle compliant.

ii) If the Sub-Committee has noted concern about an institution’s compliance with any of the General Observations, it may consider what steps, if any, have been taken by an institution to address those concerns in future applications. If the Sub-Committee is not provided with proof of efforts to address the General Observations previously made, or offered a reasonable explanation why no efforts had been made, it would be open to the Sub-Committee to interpret such lack of progress as non-compliance with the Paris Principles. 
1.9. The Sub-Committee notes that in all applications considered reference could be made to General Observation “Interaction with the International Human Rights System” and encourages all NHRIs to interact consistently with the international human rights system (UN Human Rights Treaty Bodies, Special Procedures mandate holders and Human Rights Council, including the UPR), providing information independently of the Government and later ensuring follow up action to recommendations resulting from that system (and to rely on the services of the ICC Representative in Geneva when necessary). 

1.10. The Sub-Committee notes that it received the “Guidelines for the Sub-Committee on Accreditation for the application of General Observations” (attached as Annex 4) approved in principle at the 20th session of the ICC in April 2008. 

1.11. The Sub-Committee notes that when specific issues are raised in its report in relation to accreditation, re-accreditation and special review, NHRIs are required to address these issues in any subsequent application or special review. 

1.12. In accordance with the ICC Rules of Procedure, the Sub-Committee encourages all accredited NHRIs to inform the ICC at the first available opportunity about circumstances that would negatively affect their ability to meet the standards and obligations of the Paris Principles. 
1.13. When the Sub-Committee is to consider particular issues within a specified time-frame, the outcome of the review may affect the accreditation status. 
1.14. As provided for in the “Decision Paper on the Review of ICC Accreditation Procedures for National Human Rights Institutions (NHRI) March 2008” (attached as Annex 5) adopted by the ICC at its 20th session in April 2008 (Decision Paper), the results of the accreditation review will first be communicated to the affected NHRI with a time frame of 30 days to respond to the issues addressed by the Sub-Committee members. At the expiration of the 30 days, the report will be sent to the ICC voting members. 
1.15. As provided for in the Decision Paper, the recommendations from the April 2008 session of the Sub-Committee will be communicated to all ICC voting members, and those members will be asked to adopt them by email within 20 days. All approved recommendations are final decisions. Unapproved decisions are referred for consideration at the next ICC meeting. 

1.16. As provided for in the Decision Paper, in cases where the Sub-Committee considers a recommendation that would serve to remove accredited status from an applicant institution, the applicant institution is informed of this intention and given the opportunity to provide in writing, within one year of such notice, the documentary evidence deemed necessary to establish its continued conformity with the Paris Principles. The concerned institution retains its “A” status during this period. 

1.17. The Sub-Committee continued to consult with relevant NHRIs and regional coordinating bodies, whenever necessary. This procedure was applied in several cases during the present session. Prior to the session, all concerned NHRIs were requested to provide a name and phone number in case the Sub-Committee needed to contact the Institution. In addition, OHCHR desk officers and, as appropriate, OHCHR field officers were available to provide further information, as needed.
1.18. The Sub-Committee would like to acknowledge the high degree of support and professionalism of the staff of the ICC Secretariat (OHCHR National Institutions Unit) which has been essential for the Sub-Committee to conduct its activities. 
2. ADOPTION OF NEW PROCEDURES

2.1. In the ongoing effort to be more transparent, the Sub-Committee continued to develop new procedures.
2.2. The Sub-Committee agreed, commencing with its next session, to share the summaries prepared by the Secretariat with each NHRI before the consideration of its application and to give that NHRI one week to comment on the summary. All comments received, together with the summaries, are to be then sent to the members of the Sub-Committee. Once the recommendations of the Sub-Committee are adopted by the ICC according to the procedures, the summaries and the comments will be posted on the NHRI Forum (www.nhri.net). The summaries are prepared only in English, due to current financial constraints.
2.3. The Sub-Committee also considers information received from civil society. The Sub-Committee agreed to share that information with the concerned NHRIs.
3. SPECIFIC RECOMMENDATIONS – RE – ACCREDITATION APPLICATIONS

3.1. Algeria: Commission Nationale Consultative de Promotion et Protection des Droits de l’Homme

Recommendation: The Sub-Committee informs the Commission of its intention to recommend to the ICC status B, and gives the Commission the opportunity to provide, in writing, within one year of such notice, the documentary evidence deemed necessary to establish its continued conformity with the Paris Principles. The Commission retains its “A” status during this period. 
The Sub-Committee notes the following:

1) The Commission has not provided a current annual report but only a compilation of activities covering the period from 2002 to 2004. 

2) The Sub-Committee refers to General Observation “Establishment of national institutions” to stress the importance of establishing national institutions in a constitutional or legal text.

3) The Chair and the members of the Commission are appointed and dismissed without a clear and transparent process. The Sub-Committee refers to General Observation “Selection and appointment of the governing body”.

4) The Sub-Committee encourages the Commission to interact effectively with the United Nations Human Rights system, especially the Treaty Bodies and the following up of the recommendations at the national level, in line with General Observation “Interaction with the International Human Rights System”.

The Sub-Committee will provide the summary prepared by the Secretariat to the Commission.  
3.2. Ecuador: Defensoría del Pueblo

Recommendation: The Sub-Committee informs the Defensoría of its intention to recommend to the ICC status B, and gives the Defensoría the opportunity to provide, in writing, within one year of such notice, the documentary evidence deemed necessary to establish its continued conformity with the Paris Principles. The Defensoría retains its “A” status during this period.

The Sub-Committee notes the following:
1) It refers to General Observation “Cooperation with other human rights institutions” and stresses the need for the NHRI to cooperate with other institutions, such as NGOs, established for the purpose of promoting or protecting human rights. 

2) It also refers to General Observation “Interaction with the International Human Rights System” and stresses that the Defensoría should generally make an input to and participate in these human rights mechanisms and following up at the national level to the recommendations resulting from the international human rights system.

The Constitution of Ecuador is currently under review. This revision should in no way negatively affect the independence and effectiveness of the Defensoría del Pueblo of Ecuador.

The Sub-Committee will provide the summary prepared by the Secretariat to the Defensoría del Pueblo of Ecuador.  
3.3. Guatemala: Procuraduría de los Derechos Humanos de Guatemala

Recommendation: The Sub-Committee recommends that the Procuraduría be accredited status A. 

The Sub-Committee notes the following:
1) It refers to General Observation “Interaction with the International Human Rights System”.

2) The Procurador should not be required to obtain prior authorization from a judge in order to carry out investigations and should have unannounced and free access to all public premises. 

The enabling legislation does not provide for re-election of the Procurador. However, the current Procurador was elected a second time.

3.4. Malaysia: National Human Rights Commission of Malaysia (SUHAKAM)
Recommendation: The Sub-Committee informs the Commission of its intention to recommend to the ICC status B, and gives the Commission the opportunity to provide, in writing, within one year of such notice, the documentary evidence deemed necessary to establish its continued conformity with the Paris Principles. The Commission retains its “A” status during this period.
The Sub-Committee notes the following: 

1) The independence of the Commission needs to be strengthened by the provision of clear and transparent appointment and dismissal process in the founding legal documents, more in line with the Paris Principles. The Sub-Committee refers to General Observation “Selection and appointment of the governing body”.

2) With regard to the appointment, the Sub-Committee notes the short term of office of the members of the commission (two years). It refers to General Observation “Guarantee of tenure for members of governing bodies”.

3) It further refers to General Observation “Ensuring pluralism” to highlight the importance of ensuring the representation of different segments of society and their involvement in suggesting or recommending candidates to the governing body of the Commission. 

4) The Sub-Committee refers to General Observation “Interaction with the International Human Rights System”.

The Sub-Committee will provide the summary prepared by the Secretariat to the Commission.  
3.5. Mauritius: National Human Rights Commission 

Recommendation: The Sub-Committee recommends that the Commission be accredited status A. 

The Sub-Committee notes the following: 

1) It refers to the General Observation “Selection and appointment of the governing body”, in particular to the importance of having in the founding legal documents a broad and formal consultation process in the selection and appointment of members. 

2) It also refers to General Observation “Guarantee of tenure for members of governing bodies” to highlight the need to entrench transparent and objective criteria for the dismissal of the Commission members in the founding legal documents.   

3) It further refers to General Observation “Staffing by secondment” to highlight the importance of amending the legislation to allow the Commission to recruit its own staff.

The Sub-Committee will again consider these issues at its spring 2010 session.

3.6. Niger: Commission Nationale des Droits de l’Homme et des Libertés Fondamentales 

Recommendation: The Sub-Committee recommends that the Commission be accredited status A. 

The Sub-Committee notes the following: 

1) The need for additional financial resources. It refers to General Observation “Adequate funding”. 
2) It also refers to General Observation “Encouraging ratification or accession to international human rights instruments”. The Sub-Committee therefore encourages the entrenchment of this function in the enabling legislation of the National Institution to ensure effective protection of human rights.
3) It further refers to General Observation “Interaction with the International Human Rights System”.

4) It urges the CNDHLF to comply with Article 20 of Decree No 99-530/PCRN/MJDH of 21 December 1999 by establishing regional antennas of the CNDHLF.

3.7. Uganda: Human Rights Commission
Recommendation: The Sub-Committee recommends that the Commission be accredited status A.

The Sub-Committee notes the following:
1) It encourages the Commission to issue public reports on all delicate and critical human rights incidents within the country.

3.8. Venezuela: Defensoría del Pueblo
Recommendation: The Sub-Committee recommends that the Defensoría be accredited status A. 

The Sub-Committee notes the following: 

1) It urges the Defensoría del Pueblo of Venezuela to strengthen its efforts to encourage ratification or accession to international human rights instruments and refers to General Observation “Encouraging ratification or accession to international human rights instruments”.

2) It also encourages the Defensoría to strengthen its engagement with civil society and refers to General Observation “Cooperation with other human rights institutions”. 

3) It encourages the Defensoría to continue to interact with the International Human Rights System and stresses the importance of following up at the national level to the recommendations resulting from the international human rights system. 

3.9. Luxembourg: Commission Consultative des Droits de l’Homme

The Sub-Committee agreed to defer the consideration of the re-accreditation of the Commission Consultative des Droits de l’Homme of Luxembourg until the fall 2008 session of the Sub-Committee, pending the adoption of the new law regarding the national Institution. The Sub-Committee refers to General Observation “Deferral of re-accreditation applications”. 
3.10. Sweden: Ombuds-Institutions of Sweden 

In support of the ongoing effort to merge the existing human rights institutions in Sweden, the Sub-Committee agreed at its October 2007 session to defer the consideration of the re-accreditation of the national human rights institution of Sweden until the current Sub-Committee session. The NHRI of Sweden requested a further deferral. The Sub-Committee decided to defer the re-accreditation application to its fall 2008 session. According to General Observation “Deferral of re-accreditation applications”, if the documents required supporting the re-accreditation of the NHRI of Sweden are not received before the fall 2008 session of the Sub-Committee, the accreditation status of the NHRI of Sweden will lapse.  

4. SPECIFIC RECOMMENDATIONS – NEW ACCREDITATION APPLICATIONS

4.1. Croatia: Ombudsman of the Republic of Croatia
Recommendation: The Sub-Committee recommends that the Ombudsman be accredited status A. 

The Sub-Committee notes the following: 

1) It highlights the importance for the Ombudsman to cooperate with the other Ombuds-institutions to ensure coherence and effectiveness of the national human rights protection system.

2) It refers to General Observation “Human rights mandate” and urges the mandate of the Ombudsman to be broadened to include promotion of human rights.  

3) It also refers to General Observation “Adequate funding”, in particular the importance of having sufficient and sustainable funding for the realisation of the organization’s mandate.

4) The Sub-Committee encourages the Commission to interact effectively with the United Nations Human Rights system, in line with General Observation “Interaction with the International Human Rights System”.

5) It further refers to General Observation “Ensuring pluralism”, in particular with regard to ethnic minorities. 

6) It encourages the Ombudsman to strengthen the accessibility of the institution by opening regional offices, in conformity with article 3 of its Standing Orders. 
4.2. Maldives: Human Rights Commission
Recommendation: The Sub-Committee recommends that the Commission be accredited status B. 

The Sub-Committee notes that the founding legal documents of the Human Rights Commission of the Maldives provide that all members of the Commission must be Muslim. The Sub-Committee recommends that this requirement be removed in order for the Commission to be considered to be compliant with the Paris Principles. 

The Sub-Committee notes that in practice the Commission has been generally effective in fulfilling its mandate to promote and protect human rights. 

The Sub-Committee also notes the following: 

1) It refers to General Observation “Human Rights mandate”, in particular to expand the mandate of the Commission to cover all human rights and fundamental freedoms.

2) It also refers to General Observations “Selection and appointment of the governing body” and “Guarantee of tenure for members of governing bodies”, in particular the need to ensure a substantiated and transparent dismissal procedure in the founding legal documents. 
3) The Sub-Committee encourages the Commission to interact effectively with the United Nations Human Rights system, in line with General Observation “Interaction with the International Human Rights System”. 
4) The Commission lacks sufficient office space which limits its ability to hire staff to fill the existing high vacancy. 
4.3. Timor Leste: Provedoria for Human Rights and Justice
Recommendation: The Sub-Committee recommends that the Provedoria be accredited status A. 

The Sub-Committee notes the following: 

1) It refers to General Observation “Adequate funding”, in particular to allocation of funds for adequate accommodation, and ensuring the gradual and progressive realization of the improvement of the organization’s operations and the fulfilment of its mandate. 

2) It also refers to General Observation “NHRIs during the situation of a coup d’etat or a state of emergency”, in particular highlighting the importance for the Provedoria to continue to be vigilant and independent in the exercise of its mandate. 

3) The Sub-Committee encourages the Commission to interact effectively with the United Nations Human Rights system, in line with General Observation “Interaction with the International Human Rights System”.

4) The Provedoria should not be required to provide prior written notice to access, inspect and examine any premises, documents, equipment and assets (per article 42 of the Law 7/2004). The Provedoria should have unannounced and free access to all public premises.
4.4. Ukraine: Ukrainian Parliament Commissioner for Human Rights

Recommendation: The Sub-Committee recommends that the Commission be accredited status B. 

The Sub-Committee notes the following: 

1) The Commission failed to submit a recent annual report as part of the accreditation requirements. The annual report provided to the Sub-Committee by the Commission is for the year 2004. 

2) The Commission failed to submit a copy of its budget as part of the accreditation requirements. The Sub-Committee refers to General Observation “Application process”, in particular subparagraph c). 

3) It also refers to General Observation “Interaction with the International Human Rights System”, in particular highlighting the importance of engaging with the Treaty Bodies in a fully independent manner.

4) It further refers to General Observation “Selection and appointment of the governing body” and General Observation “Ensuring pluralism” to ensure that social forces (of civilian society) are engaged in the process. 
4.5. Great Britain: Equality and Human Rights Commission

Recommendation: The Sub-Committee recommends that consideration of the application for accreditation of the Commission be deferred to the Sub-Committee spring 2009 session. 
The Equality and Human Rights Commission was established in October 2007 and has been operational for six months. The effectiveness of the Commission and its compliance with the Paris Principles could not be determined in the present session.

The Sub-Committee refers to General Observation “More than one national human rights institution in a state” developed by the Sub-Committee at its April 2008 session. 
The Sub-Committee will provide the summary prepared by the Secretariat to the Equality and Human Rights Commission.  
Annex V
ICC SUB-COMMITTEE ON ACCREDITATION

GENERAL OBSERVATIONS

1. Competence and responsibilities

1.1 Establishment of national institutions: An NHRI must be established in a constitutional or legal text. Creation by an instrument of the Executive is not adequate to ensure permanency and independence. 

1.2 Human rights mandate: All NHRIs should be mandated with specific functions to both protect and promote human rights, such as those listed in the Paris Principles.

1.3 Encouraging ratification or accession to international human rights instruments: The Sub-Committee interprets that the function of encouraging ratification or accession to international human rights instruments, set out in the Paris Principles, is a key function of a National Institution. The Sub-Committee therefore encourages the entrenchment of this function in the enabling legislation of the National Institution to ensure the best protection of human rights within that country.
1.4 Interaction with the International Human Rights System: The Sub-Committee would like to highlight the importance for NHRIs to engage with the international human rights system, in particular the Human Rights Council and its mechanisms (Special Procedures Mandate Holders) and the United Nations Human Rights Treaty Bodies. This means generally NHRIs making an input to, participating in these human rights mechanisms and following up at the national level to the recommendations resulting from the international human rights system. In addition, NHRIs should also actively engage with the ICC and its Sub-Committee on Accreditation, Bureau as well as regional coordinating bodies of NHRIs.

1.5 Cooperation with other human rights institutions: NHRIs should cooperate with statutory institutions and other institutions, such as NGOs, established for the purpose of promoting or protecting human rights and should demonstrate that this occurs in their applications to the ICC Sub-Committee. 

2. Composition and guarantees of independence and pluralism

2.1 Ensuring pluralism: The Sub-Committee notes there are diverse models of ensuring the requirement of pluralism set out in the Paris Principles. However, the Sub-Committee emphasizes the importance of National Institutions to maintain consistent relationships with civil society and notes that this will be taken into consideration in the assessment of accreditation applications.
The Sub-Committee observes that there are different ways in which pluralism may be achieved through the composition of the National Institution, for example: 

a) Members of the governing body represent different segments of society as referred to in the Paris Principles;

b) Pluralism through the appointment procedures of the governing body of the National Institution, for example, where diverse societal groups suggest or recommend candidates;

c) Pluralism through procedures enabling effective cooperation with diverse societal groups, for example advisory committees, networks, consultations or public forums; or

d) Pluralism through diverse staff representing the different societal groups within the society.

The Sub-Committee further emphasizes that the principle of pluralism includes ensuring the meaningful participation of women in the National Institution.

2.2  Selection and appointment of the governing body: The Sub-Committee notes the critical importance of the selection and appointment process of the governing body in ensuring the pluralism and independence of the National Institution. In particular, the Sub-Committee emphasizes the following factors: 

a) A transparent process

b) Broad consultation throughout the selection and appointment process

c) Advertising vacancies broadly 

d) Maximizing the number of potential candidates from a wide range of societal groups

e) Selecting members to serve in their own individual capacity rather than on behalf of the organization they represent.

2.3 Government representatives on National Institutions: The Sub-Committee understands that the Paris Principles require that Government representatives on governing or advisory bodies of National Institutions do not have decision making or voting capacity.
2.4 Staffing by secondment:

In order to guarantee the independence of the NHRI, the Sub-Committee notes, as a matter of good practice, the following: 

a) Senior level posts should not be filled with secondees;

b) The number of seconded should not exceed 25% and never be more than 50% of the total workforce of the NHRI.

2.5 Immunity: It is strongly recommended that provisions be included in national law to protect legal liability for actions undertaken in the official capacity of the NHRI.

2.6  Adequate Funding: Provision of adequate funding by the state should, as a minimum include: 

a) the allocation of funds for adequate accommodation, at least its head office; 

b) salaries and benefits awarded to its staff comparable to public service salaries and conditions; 

c) remuneration of Commissioners (where appropriate); and

d) the establishment of communications systems including telephone and  internet. 

Adequate funding should, to a reasonable degree, ensure the gradual and progressive realisation of the improvement of the organization’s operations and the fulfillment of their mandate. 

Funding from external sources, such as from development partners, should not compose the core funding of the NHRI as it is the responsibility of the state to ensure the NHRI’s minimum activity budget in order to allow it to operate towards fulfilling its mandate. 

Financial systems should be such that the NHRI has complete financial autonomy. This should be a separate budget line over which it has absolute management and control. 

2.7 Staff of an NHRI: As a principle, NHRIs should be empowered to appoint their own staff.

2.8 Full-time Members: 


Members of the NHRIs should include full-time remunerated members to:

a) Ensure the independence of the NHRI free from actual or perceived conflict of interests;

b) Ensure a stable mandate for the members;

c) Ensure the ongoing and effective fulfillment of the mandate of the NHRI.

2.9 Guarantee of tenure for members of governing bodies

Provisions for the dismissal of members of governing bodies in conformity with the Paris Principles should be included in the enabling laws for NHRIs. 

a) The dismissal or forced resignation of any member may result in a special review of the accreditation status of the NHRI;

b) Dismissal should be made in strict conformity with all the substantive and procedural requirements as prescribed by law;

c) Dismissal should not be allowed based on solely the discretion of appointing authorities. 

3. Methods of operation

4. Additional principles concerning the status of commissions with quasi-jurisdictional competence

5. Additional issues

5.1 NHRIs during the situation of a coup d’état or a state of emergency: As a principle, the Sub-Committee expects that, in the situation of a coup d’état or a state of emergency, an NHRI will conduct itself with a heightened level of vigilance and independence in the exercise of their mandate.
5.2 Limitation of power of National Institutions due to national security: The Sub-Committee notes that the scope of the mandate of many National Institutions is restricted for national security reasons. While this tendency is not inherently contrary to the Paris Principles, it is noted that consideration must be given to ensuring that such restriction is not unreasonably or arbitrarily applied and is exercised under due process.
6. Procedural issues

6.1 Application processes: With the growing interest in establishing National Institutions, and the introduction of the five-yearly re-accreditation process, the volume of applications to be considered by the Sub-Committee has increased dramatically. In the interest of ensuring an efficient and effective accreditation process, the Sub-Committee emphasises the following requirements:
a) Deadlines for applications will be strictly enforced;

b) Where the deadline for a re-accreditation application is not met, the Sub-Committee will recommend that the accreditation status of the National Institution be suspended until the application is considered at the next meeting;

c) The Sub-Committee will make assessments on the basis of the documentation provided. Incomplete applications may affect the recommendation on the accreditation status of the National Institution; 

d) Applicants should provide documentation in its official or published form (for example, published laws and published annual reports) and not secondary analytical documents; 

e) Documents must be submitted in both hard copy and electronically; 

f) All application related documentation should be sent to the ICC Secretariat at OHCHR at the following address: National Institutions Unit, OHCHR, CH-1211 Geneva 10, Switzerland and by email to: nationalinstitutions@ohchr.org; and

g) It is the responsibility of the applicant to ensue that correspondence and application materials have been received by the ICC Secretariat.

6.2 Deferral of re-accreditation applications: The Sub-Committee will apply the following policy on the deferral of re-accreditation applications: 
a) In the event that an institution seeks a deferral of consideration of its re-accreditation application, a decision to grant the deferral can be taken only if written justifications for the deferral have been provided and these are, in the view of the ICC Chairperson, compelling and exceptional; 

b) Re-accreditation applications may be deferred for a maximum of one year, after this time the status of the NHRI will lapse; and 

c) For NHRIs whose re-accreditation applications are received after the due date or who have failed to submit their applications, their accreditation status will be suspended. This suspension can be in place for up to one year during which time the NHRI may submit its application for re-accreditation. If the application is not submitted during this time, the accreditation status will lapse. 

6.3 NHRIs under review: Pursuant to article 3(g) of the ICC Rules of Procedure, the ICC Chair or the Sub-Committee may initiate a review of an NHRI’s accreditation if it appears that the circumstances of that NHRI may have changed in any way which affects its compliance with the Paris Principles.  Such a review is triggered by an exceptional set of circumstances considered to be temporary in nature. As a consequence, the regular re-accreditation process will be deferred until the review is completed.  

In its consideration of NHRIs under review, the Sub-Committee will apply the following process: 
a) An NHRI can be under review a maximum of  one and a half years only, during which time it may bring information to the Sub-Committee to demonstrate that, in the areas under review, the NHRI is fully compliant with the Paris Principles;

b) During the period of review, all privileges associated with the existing accreditation status of the NHRI will remain in place;

c) If at the end of the period of review, the concerns of the Sub-Committee have not been satisfied, then the accreditation status of the NHRI will lapse. 

6.4 Suspension of Accreditation: The Sub-Committee notes that the status of suspension means that the accreditation status of the Commission is temporarily suspended until information is brought before the Sub-Committee to demonstrate that, in the areas under review, the Commission is fully compliant with the Paris Principles. An NHRI with a suspended A status is not entitled to the benefits of an A status accreditation, including voting in the ICC and participation rights before the Human Rights Council, until the suspension is lifted or the accreditation status of the NHRI is changed. 

6.5 Submission of information: Submissions will only be accepted if they are in paper or electronic format. The Statement of Compliance with the Paris Principles is the core component of the application. Original materials should be submitted to support or substantiate assertions made in this Statement so that the assertions can be validated and confirmed by the Sub-Committee. No assertion will be accepted without material to support it. 

Further, where an application follows a previous recommendation of the Sub-Committee, the application should directly address the comments made and should not be submitted unless all concerns can be addressed. 

Adopted by International Coordinating Committee of National Human Rights Institutions for the Promotion and Protection of Human Rights (ICC) at its 20th session in Geneva, 14-18 April 2008.










Geneva, April 2008
� The Commission on Human Rights was replaced by the Human Rights Council in 2006 (see General Assembly Resolution A/Res/60/251).


� Algeria, Egypt, Ghana, Kenya, Malawi, Mauritius, Morocco, Namibia, Niger, Rwanda, Senegal, South Africa, Tanzania, Togo, Uganda and Zambia


� Argentina, Bolivia, Canada, Colombia, Costa Rica, Ecuador, El Salvador, Guatemala, Honduras, Mexico, Nicaragua, Panama, Paraguay, Peru and Venezuela


� ombudsman institutions from Antigua and Barbuda, Barbados, Belize, Haiti, Jamaica, Saint Lucia, Trinidad and Tobago, the Caribbean Ombudsman Association


� Albania, Armenia, Azerbaijan, Bosnia and Herzegovina, Denmark, France, George, Germany, Greece, Ireland, Luxembourg, Norway, Northern Ireland, Norway, Poland, Portugal, Spain, and Sweden


� “Without restriction” in this context means no restriction except as regard the courts and Parliament.


� “Partial” in this context means either that the restriction does not apply to all sensitive State Organs or that the restriction is not absolute. 


� ‘Sensitive State organ” in this context means, the Army, the Police, Security Forces and the equivalent.


� Adapted from Annual Report


� A/CONF.157/24 (Part I), chap. III.


� Report of the Fourth World Conference on Women, Beijing, 4–15 September 1995 (United Nations publication, Sales No. E.96.IV.13), chap. I, resolution 1, annexes I and II.


� See A/CONF.157/NI/6.





� A/60/299


� The Sub-Committee notes that for the consideration of the Commission National Consultative de Promotion et Protection des Droits de l’Homme of Algeria, Morocco did not participate in the discussion or the decision. The decision was made by the Sub-Committee with the participation of Rwanda. 


� The Sub-Committee notes that it has discontinued the use of the A(R) classification, pending formal adoption of the amendments to the rules of the ICC.
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